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I. EXECUTIVE SUMMARY

It was 1975. Gerald Ford was President of the United States. Love Will Keep Us Together
by The Captain and Tennille ruled the AM radio airwaves. Jaws and One Flew Over the Cuckoo’s
Nest topped the box office. Mood rings, pet rocks and Rubix Cubes were everywhere. And as of
January 1, 1975, Southern Bell Telephone and Telegraph Company — predecessor-in-interest to
complainant, Bellsouth Telecommunications, LLC, d/b/a AT&T Florida (“AT&T”)! — and
respondent, Florida Power & Light Company (“FPL"),? entered into a Joint Use Agreement (1975
JUA” or “Agreement”) for the equitable sharing of the ownership costs of a mutually constructed
and beneficial network of poles to serve their customers.

So equitable, in fact, was the 1975 JUA that a May 19, 1975 internal letter at Southern Bell
declared a “major change in the new Contract” between it and FPL: “The principle of space
recognition has been accepted by FP&L. The rental rate is based on percentage ownership
reflecting space allocations of 47.4% for the Telephone Company and 52.6% for the Power
Company, rather than the old reciprocal rate.” Satisfied with the Agreement it had procured, from
January 1, 1975 until 2018, AT&T engaged in business as usual with FPL under the 1975 JUA.

On March 5, 2018, FPL sent an invoice to AT&T in the principal sum of |||
which represented the net principal amount due for AT&T’s ownership share of its occupancy on
FPL’s poles during the 2017 calendar year. AT&T did not pay that invoice.

On February 1, 2019, after nearly a year had passed with no payment on the previous
invoice for the 2017 calendar year, FPL submitted another invoice to AT&T in the principal sum

of | secking payment for the ownership share due for AT&T’s occupancy on FPL’s

L AT&T is an incumbent local exchange carrier (“ILEC”) that provides telecommunications and other services in
Florida

2 FPL is a Florida-based power utility company serving more than 5.0 million accounts, which translates to about 10
million people in Florida.
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poles for the 2018 calendar year. AT&T did not pay that invoice. Significant interest on both
invoices accrued daily. In fact, the last time AT&T made a payment to compensate FPL for the
use of its pole network was for the 2016 calendar year.

During the more than two year period AT&T unilaterally refused to pay its share of the
joint use network ownership costs, AT&T never notified FPL in writing of allegations that formed
the basis of a potential FCC complaint as required by 47 C.F.R. 81.722(g). AT&T merely
repeatedly questioned the basis for FPL’s calculation of the 1975 JUA rate, which AT&T already
knew full well. It had successfully negotiated that rate back when Gerald Ford was President and
people wore their mood rings on the way to watch Jaws.

AT&T’s two-year period of unilateral non-payment effectively asked FPL’s customers to
bear AT&Ts entire joint use ownership share of nearly || l]. Because of this, and because
AT&T plainly breached the 1975 JUA by failing to make any payments on an almost |||l
obligation for two years, on March 25, 2019, FPL exercised its rights under the 1975 JUA to (a)
terminate AT&T’s pole attachment rights as to its existing attachments; and (b) terminate the 1975
JUA as it applies to any future obligations of either party as to additional poles.

AT&T filed the present Complaint before the Federal Communications Commission
(“Commission” or “FCC”) against FPL on July 1, 2019. That same day, AT&T finally paid an
amount to FPL equal to the severely delinquent outstanding principal balance due for the calendar
years 2017 and 2018. For reasons known only to AT&T, the Complaint claimed AT&T had paid
FPL the amounts owed under the 1975 JUA, expressly neglecting to inform the Commission that
AT&T (1) had just delivered a payment in the form of two checks to FPL on that same morning
and (2) had failed to pay the nearly [JJJij in interest it owed FPL for AT&T’s use of FPL’s

I for two years. Probably for the same reasons, AT&T neglected to inform the
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Commission that: (1) AT&T had never provided FPL the basis of its Complaint in writing; (2)
AT&T had made very clear to FPL that AT&T was not attempting to renegotiate or change the
contractual rates set forth in the 1975 JUA; (3) FPL had emphasized more than once that it was
willing to negotiate a new attachment rate going forward; and, (4) FPL had offered multiple times
over the past 5 years to purchase all of AT&T’s poles and negotiate with AT&T what would
effectively be rates, terms and conditions of attachments comparable to those of other
telecommunications providers, but AT&T had never shown interest in FPL’s proposal.

The Commission should dismiss or deny AT&T’s Complaint. AT&T’s pre-filing conduct
should not be condoned. Its failure to abide by the requirements of 47 C.F.R. 81.722(g) and
unilateral resort to_ of self-help for more than two years warrant reprobation.

The substance of AT&T’s Complaint is similarly without merit. The Commission’s 2018
Third Report and Order and that order’s rebuttable presumption that AT&T is similarly situated
to competitive telecommunications carriers do not apply retroactively to the 1975 JUA. That
Agreement is a longstanding, valid and enforceable agreement that predates the 2018 Third Report
and Order by 43 years. Indeed, the 2018 Third Report and Order itself makes clear that it only
applies to “new” and “newly renewed” joint use agreements and that the Commission will not
grant ILECs refunds as to existing contracts for the applicable limitations period predating the
order. Both the law and the facts clearly preclude applying the 2018 Third Report and Order to
the 1975 JUA.

According to the Commission then, the framework of the 2011 Pole Attachment Order
applies to the parties’ dispute over the 1975 JUA. That order, however, also should not be applied
in this case, not only for the same reasons as above, but also because AT&T was not subject in

1975 and has not been subjected currently to any exertion of bargaining power, AT&T does not
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lack the ability to terminate the 1975 JUA and obtain a more favorable agreement (indeed, it did
not even try to do so) and there is no “significant disparity” between the respective joint use
ownership shares each party pays the other.

Even assuming for the sake of argument that the Commission was to apply the 2011 Pole
Attachment Order to the 1975 JUA, the Complaint must be denied because the 1975 JUA rates are
just and reasonable. The burden of proof under the 2011 Pole Attachment Order is on AT&T and
it comes nowhere close to meeting that burden. FPL, on the other hand, establishes by compelling
evidence not only nearly twenty material net benefits and advantages AT&T receives under the
1975 JUA, but also quantifies those benefits and shows that their monetary value more than
justifies the 1975 JUA rates. Indeed, FPL’s voluntary grant of access to its infrastructure alone
has extraordinary value to AT&T, worth at least over || i in the avoided costs of building
its own network. Despite the Commission’s plain statement in the Verizon v. FPL Decision that
Verzion provided “no evidence regarding the value of access” to FPL’s poles, AT&T here wholly
fails to provide evidence regarding the value of access.

In addition, AT&T’s claim that its obligations as a pole owner cancel out any benefits under
the 1975 JUA is specious. Not only has AT&T simply disregarded FPL’s several proposals that
would have allowed AT&T to sell all of its poles, because AT&T has chosen since approximately
1998 not to invest in its own pole network, the mathematical fact is that AT&T does not own
enough poles to cancel out its benefits as an occupant on FPL’s poles.

And, even though the rates to AT&T under the 1975 JUA are the appropriate and lawful
rates in this case, a comparison of those rates to the properly calculated old telecom rate for AT&T
from 2014-18 is telling. The old telecom rates for AT&T are higher than the 1975 JUA rates for

AT&T in every year. If the old telecom formula were applied in this case to both parties’
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attachments on a reciprocal basis, AT&T would owe FPL a net payment of [ i)j above and
beyond the amounts invoiced under the 1975 JUA during that period.

Finally, even if despite all of the foregoing the Commission should evaluate the 1975 JUA
under the 2018 Third Report and Order, the 1975 JUA rates are just and reasonable. FPL has
established by clear and convincing evidence that AT&T receives net benefits under the 1975 JUA
that materially advantage AT&T over other telecommunications attachers, including all of the
same benefits enumerated in the 2018 Third Report and Order as well as many more. In addition,
even if the old telecom rate were applied here as a “hard cap,” AT&T would owe FPL far more
than it has paid under the 1975 JUA.

For all of these reasons, as well as the affirmative defenses detailed in FPL’s accompanying
Answer, the Commission should dismiss or deny AT&T’s Complaint. On a retrospective basis,
the Commission should not review or disturb the terms of the January 1, 1975 Joint Use Agreement
that AT&T proudly proclaimed included a major change in space allocation and percentage
ownership that AT&T sought and was “accepted by FP&L.” On a prospective basis, there is

nothing for the Commission to do as FPL terminated AT&T’s rights under the 1975 JUA.
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Il. BACKGROUND
A. Factual Background
1. The 1975 JUA.

On May 19, 1975, an internal letter at Southern Bell declared a “major change in the new
Contract” between it and FPL: “The principle of space recognition has been accepted by
FP&L. The rental rate is based on percentage ownership reflecting space allocations of
47.4% for the Telephone Company and 52.6% for the Power Company, rather than the old
reciprocal rate.”® Southern Bell had successfully negotiated for itself a new— and lower—
allocation of space ownership percentage and resulting potential payment.

The Ferris Letter referred, of course, to the same 1975 JUA between the parties at issue in
this proceeding, entered into as of January 1, 1975.* The 1975 JUA had several rate-related
provisions relevant here. First, the parties expressly agreed that FPL would be allocated “the
uppermost 6 feet” of each joint use pole and Southern Bell would be allocated “a space of 4 feet .
.. at sufficient height above the ground to provide proper vertical clearance for the lowest
horizontally run wires or cables attached in such space.” Second, as the Ferris Letter
highlighted, the parties specifically agreed to an allocation of space on the pole of 47.4% for
Southern Bell and 52.6% for FPL.® In fact, what the parties defined as the “Objective
Percentage” of allocated space in the 1975 JUA they also agreed would be the objective
percentage of each party’s total pole ownership under the 1975 JUA.” The party owning less

than its “objective percentage” of poles was to compensate the other party.®

3 Declaration of Thomas J. Kennedy, attached as Exhibit A (“Kennedy Dec.”), at 1 32, citing Letter from C.S. Ferris
to Mr. J.M. Tinsley, dated May 19, 1975 (“Ferris Letter”), attached as Exhibit B to Kennedy Dec. (emphasis added).
4 Complaint, Exhibit 1 (ATT 00109).

°Id., §1.17.

®1d., §1.1.19.

"1d., 88 4.3, 10.9.

8 1d., 810.9.
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Third, the parties also expressly agreed to a rate for the use of each other’s joint use poles
based on “the average annual cost of providing and maintaining the joint use poles of either
party” and mechanisms to calculate that rate and pay it to the party owning the majority of the
poles.® This “adjustment rate,” therefore, would be used to calculate the rent owed by the party
owning less than its “objective percentage” of the poles to the other. The amount to be paid
would be the adjustment rate times the number of poles less than the “objective percentage”
owned by the paying party.°

Fourth, the parties specifically agreed that “special poles”; i.e., poles made of special
materials such as concrete, steel or laminated wood,** would be “billed at 1.5 times the
adjustment rate.”*2 Finally, Southern Bell and FPL agreed that the rental rate and payment
procedures under their new JUA would remain in place for at least five years.*® The parties
provided that: “The adjustment rate shall then become subject to renegotiation at the request of
either party annually thereafter upon not less than six (6) months’ prior notice.”** If a request
was made for renegotiation of the adjustment rate and it was not achieved within six months, the
1975 JUA would terminate.®

The 1975 JUA also specified an initial term for the parties’ new agreement of five years,
until January 1, 1980. After that, the 1975 JUA would continue in place unless and until one

party provided the other six months written notice of termination.®

°1d., 88 10.6, 10.9.
©1d., §10.9.
11d.,81.1.6.
21d., § 10.5.
Bd, §11.1.

14d.

5d, §11.2.

16 1d., Article XVI.
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For the next 43 years and 3 months, the rate, space allocation, and pole ownership
provisions of the 1975 JUA would remain in place, devoid of any record that the parties ever so
much as discussed those provisions.’

2. The Parties’ Course of Conduct under the 1975 JUA.

From January 1, 1975 until April 3, 2018, it was business as usual under the 1975 JUA.
The only record of any negotiations or change regarding the 1975 JUA came in 2007, when the
parties amended their agreement to provide, in pertinent part, only for certain storm related
protocols and for a dispute resolution process.'® In the 2007 Amendment, the parties provided:
“The Parties acknowledge and agree that the terms and conditions of this Amendment have been
freely and fairly negotiated.”°

For a period of more than 43 years, there is no record of any changes or renegotiations
between the parties regarding the 1975 JUA, other than the 2007 Amendment.?’ Indeed, there is
no record of any relevant discussions of the 1975 JUA during this time, or even attempted
changes or renegotiations regarding the relevant provisions of the agreement.?! AT&T did not
seek to change the space allocations, pole ownership split, or rate calculations.??> AT&T did not
seek to renegotiate the 1975 JUA.?® And there is no record that AT&T sought to terminate the
1975 JUA or even that there were relevant disputes or complaints between the parties regarding

the 1975 JUA.#

17 See Kennedy Dec., 1 33.

18 Complaint, Exhibit 1 (ATT00135) (the “2007 Amendment”).
191d., at 5 (ATT00139).

20 See Kennedy Dec., 1 33.

21 See id.

2 d.

2 d.

2 See id.
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There is, however, a record of a mutually satisfactory status quo. In fact, the record
shows that AT&T over the years was quite mindful of the pole ownership ratio between the
parties and its stated and agreed upon goal under the 1975 JUA to achieve an objective
percentage ownership of 47.4 percent of the parties’ joint use poles.?®> AT&T simply chose not
to act to achieve its contractual objective.?® Instead, beginning in 1998, AT&T actually allowed
its pole ownership ratio to decline from a high of 44% to a low of 34% in 2018.27 AT&T simply
chose not to invest in its pole infrastructure.?® In addition, AT&T has not sought to purchase any
joint use poles from FPL for at least 24 years.?® And for more than 43 years, AT&T regularly
paid the joint use rental invoice provided it by FPL as calculated under the adjustment rate and
payment provisions.*

3. The Parties’ Pre-Complaint Discussions of the JUA Rates.

Historically, AT&T had promptly and timely paid FPL all adjustment charges due each
year as required under the 1975 JUA up to and through the 2016 calendar year, charges which
AT&T paid in early 2017. Unfortunately for FPL and its customers, this was the last payment
FPL received from AT&T until the day AT&T filed its Complaint on July 1, 2019. In other words,
AT&T benefitted from using FPL’s poles for over two years without making any payments.

On March 5, 2018, FPL sent an invoice to AT&T in the principal sum of |||
which represented the net amount due for AT&T’s attachments on FPL poles during the 2017
calendar year. AT&T did not timely pay that invoice. April 3, 2018 was the first date during the

lifetime of the 1975 JUA that AT&T discussed the 1975 JUA rates with FPL.3!  And they did

3d., 134.

% 1d.; Declaration of William P. Zarakas, attached as Exhibit B (“Zarakas Dec.”), 11 5, 19.
27 Kennedy Dec., 11 34-35.

2d., 133.

2 Seeid., 1 34.

30 Declaration of David Bromley, attached as Exhibit C, at { 6.

81d., 11 7-8.
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just that—they “discussed” the rates. In a phone call between AT&T and FPL on April 3, 2018
and again on April 20, 2018, AT&T asked questions as to the calculations and financial data
underlying the 1975 JUA rates.®? So began AT&T’s efforts to chip away at a more than four
decades old business relationship.

Over the next several months, AT&T responded to FPL’s repeated requests for payment
by claiming it was going through a “vetting process” which required approval by several
management levels. AT&T submitted several questions regarding the calculation of the rates
under the terms of the JUA and FPL promptly responded each time.

Months and months passed without AT&T paying FPL’s joint use invoice. During that
time, AT&T never provided FPL written notification of any specific allegations it had regarding
the alleged unlawfulness of the 1975 JUA and/or rates.®*

On August 21, 2018, 169 days after FPL submitted its invoice to AT&T for payment,
AT&T made the general assertions that FPL had an obligation to charge AT&T a just and
reasonable pole attachment rate and that AT&T believed it was entitled to the “new telecom rate”
or, at worst, the “old telecom rate” or pre-existing telecom rate.®® AT&T further asserted that the
invoiced rates far exceeded the rates produced by the FCC’s rate formulas. AT&T provided no
details or explanations as to how it reached this conclusion.

AT&T also never requested that FPL renegotiate the 1975 JUA rates, provided any
specifics as to what AT&T believed was a lawful rate, or even state how much AT&T believed it

owed FPL for use of its joint use poles. AT&T did not ever provide such information in the parties’

32 d.

$1d., 19.

%1d., 1 10.

% See Complaint, Exhibit 5.

10
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direct negotiations or at their mediation. It simply kept claiming that the 1975 JUA rate was
unlawful and demanding that FPL justify the rate.>

During this time, FPL requested a face-to-face meeting with AT&T for the purpose of
resolving the dispute over non-payment of the March 5, 2018, joint use invoice. During the parties’

discussion, AT&T expressly stated that it was not seeking to renegotiate the 1975 JUA rate.*” In

the fifteen months of AT&T’s non-payment of nearly ||| . the most detail

AT&T ever provided FPL regarding its position was from an August 21, 2018 e-mail stating the
following:

| am also concerned with the magnitude of the invoiced rates given FPL’s
obligation under the contract and the law of which | am aware to charge AT&T
“just and reasonable” pole attachment rates. Article VI of the contract requires that
the joint use of poles “at all times be in conformity with all applicable provisions
of law” and federal law has long required that AT&T be charged a competitively
neutral, just and reasonable rate. The FCC made that clear in its 2011 Pole
Attachment Order and again earlier this month in its Third Report and Order. |
trust you are aware that the FCC adopted a presumption that the just and reasonable
rate for an ILEC like AT&T should be the new telecom rate, unless the power
company can prove that the ILEC has some net material advantage over its
competitors. We are aware of no such advantage, particularly since AT&T bears
SO many unique costs that disadvantage it relative to its competitors. But even if
FPL were able to prove some net material advantage, the FCC set the pre-existing
telecom rate as a “hard cap” on the rate that may be charged. The invoiced rates
far exceed the rates produced by both FCC rate formulas.®

Indeed, a careful review of the complete record of the parties’ exchanges, including all
exhibits submitted by AT&T with its Complaint, shows that the August 21, 2018 email from Kyle
Hitchcock to Thomas Kennedy is the closest AT&T ever came to providing written advance
notification of the allegations that form the basis of its Complaint. And “closest” is a term applied

loosely.®

3% Bromley Dec., 1 10-11.
$71d., 112

38 Complaint, Exhibit 5.
% Bromley Dec., 1 10-11.

11
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AT&T studiously avoided stating that it wanted to renegotiate the 1975 JUA rate. FPL’s
David Bromley memorialized this fact on December 20, 2018. “As stated in prior emails and at
the meeting, if AT&T wants to re-negotiate the contract rate with FPL, the Agreement requires 6
months written notice. To date, FPL has not received such written notice and AT&T indicated
at the December 7 meeting that AT&T had not and was not initiating re-negotiation of the
rate. If AT&T does not want to renegotiate the rate, FPL must continue to rely upon the terms of
the Agreement for calculating the rate.”*°

AT&T continued its refusal to provide specific details as to what it believed was the just
and reasonable rate or what it believed was due for its occupancy of FPL’s poles during the 2017
calendar year. Also, over the next several months, contrary to what the FCC had contemplated for
pre-suit negotiations, AT&T never identified orally or in writing the specific underlying
allegations that would support its conclusion that the contractual rates were not just and reasonable,
that AT&T was comparably situated to its competitors, or that it was entitled to either the new or
pre-existing telecom rate. Rather, as reflected in the attachments to the Complaint, AT&T
continued to make general conclusory allegations and requested FPL to identify the steps it had
taken to ensure compliance with federal law and its requirement for competitively neutral, just and
reasonable rates.*!

On February 1, 2019, after a year had passed with no payment on the previous invoice for
the 2017 calendar year, FPL submitted another invoice in the principal sum of ||| Gz
seeking payment for the net rent due for AT&T’s occupancy on FPL poles for the 2018 calendar

year. In response, FPL received no payment or written objection from AT&T.*> Moreover,

40 See e-mail from David Bromley to Diane Miller, dated December 20, 2018, attached to Complaint as Exhibit 12
(ATT00197) (emphasis added).

4l Bromley Dec., { 11-12, 14; Complaint, Exhibit 8 (ATT00179).

42 Bromley Dec., 1 13.
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consistent with its conduct regarding the invoice for the 2017 calendar year, AT&T did not attempt
to identify what it thought was due for its occupancy on the FPL poles during the 2018 calendar
year. AT&T remained silent and continued to withhold all payments to FPL while it continued to
enjoy the use and benefits of being attached to FPL poles.*

On July 1, 2019, AT&T delivered payment to FPL in the form of two checks totaling
I hich represented the outstanding principal balance, absent interest, due for
adjustment charges on the severely delinquent FPL invoices for the 2017 and 2018 calendar
years.** This fact is conspicuously absent from the Complaint and excluded from the affidavit of
Diane Miller, who stated that AT&T has processed payment on the 2014 through 2018 invoices
that are the subject of the Complaint.*®

Momentarily after it paid FPL the principal amount owed, AT&T filed the Complaint.

B. The Rates at Issue
The rates paid by AT&T to attach to FPL’s distribution poles under the 1975 JUA

during the years AT&T claims are at issue, 2014 to 2018, are as follows:

1975 JUA Rate 2014 | 2015 | 2016 | 2017 | 2018 |

Rate per distribution pole (base ||| | TN [T TR

contract rate)

FPL fully establishes below that AT&T is not entitled to the “pre-existing telecom rate” or
“old telecom rate,” much less the “new telecom rate.” For comparison purposes, however, the
properly calculated old telecom rates for AT&T to attach to FPL’s distribution poles are as

follows for the years 2014 to 2018:

21d., 114.
“1d., 1 15.
% See ATT00051- 00052.

13



PUBLIC VERSION

Old Telecom Rate 2014 | 2015 | 2016 | 2017 | 2018 |

Rate per wood distribution pole | |||l [N TN T TR

(base contract rate)

The properly calculated old telecom rates, higher in every instance than the 1975 JUA
rates, were calculated by FPL’s highly experienced rates expert, Renae B. Deaton.*® Ms. Deaton
calculated the old telecom rates using input data for the FCC’s formulas provided by joint use
audits and a statistically reliable joint use survey performed by Alpine Communication Corp.,
FPL’s longtime joint use and pole attachment field services consultant.*’ FPL’s statistical
expert, Ronald J. Davis, ensured that the survey Alpine performed was statistically reliable.*®
Notably, AT&T did not perform any such factual analyses, but instead leaned on the FCC’s
rebuttable presumptions, without any actual data, to perform its rate calculations.

Ultimately, FPL’s joint use expert, Mr. Kennedy, reviewed, explained and applied the input
data and rates provided from joint use field audits signed off by AT&T and declarations from
Messrs. Davis and Murphy and Ms. Deaton to calculate the net payment owed by one party to
the other if the old telecom rate is applied reciprocally for comparison purposes.*® He
concluded: “If AT&T and FPL each paid one another an attachment rate at the properly
calculated pre-existing telecom rate for the years 2014-18, AT&T would owe FPL

I11. The Commission Should Not Condone AT&T’s Pre-Filing Conduct

A. AT&T Failed to Engage in Executive Level Discussions as Required by Law.

46 See Declaration of Renae B. Deaton, attached as Exhibit D (“Deaton Dec.”).

47 See Declaration of Robert Murphy, attached as Exhibit E, 1 1-3 (“Murphy Dec.).

“8 See Declaration of Ronald J. Davis, attached as Exhibit F (“Davis Dec.”).

49 Kennedy Dec., 11 28-31, 38.

501d., 1 38. This figure assumes that AT&T’s argument regarding the applicable statute of limitations at five years
is valid, a position with which FPL disagrees.

14



PUBLIC VERSION

AT&T failed to fulfill its pre-filing regulatory obligations to provide FPL with the factual
basis for its Complaint. AT&T’s “good faith certification” to the contrary is knowingly
misleading. AT&T’s Complaint must therefore be dismissed. 47 C.F.R. §1.722(g) provides that:

Certification that the complainant has, in good faith, discussed or attempted to
discuss the possibility of settlement with each defendant prior to the filing of the
formal complaint. In disputes between businesses, associations, or other
organizations, the certification shall include a statement that the complainant has
engaged or attempted to engage in executive-level discussions concerning the
possibility of settlement. Executive-level discussions are discussions among
representatives of the parties who have sufficient authority to make binding
decisions on behalf of the entity they represent regarding the subject matter of the
discussions. Such certification shall include a statement that, prior to the filing of
the complaint, the complainant notified each defendant in writing of the
allegations that form the basis of the complaint and invited a response within
a reasonable period of time. A refusal by a defendant to engage in discussions
contemplated by this rule may constitute an unreasonable practice under the Act.
The certification shall also include a brief summary of all additional steps taken to
resolve the dispute prior to the filing of the formal complaint. [emphasis added]

AT&T alleges that it “notified FPL in writing of the allegations that form the basis of this
Complaint and invited a response within a reasonable time,” and that the parties met to settle the
dispute through a face-to-face executive-level meeting, which occurred on December 7, 2018.%*
However, the truth is that, in the fifteen months of non-payment of nearly ||| Gz
I the most information that AT&T ever provided FPL regarding the basis of its claims
came in an e-mail from FPL’s Kyle Hitchcock, stating: “I am also concerned with the magnitude
of the invoiced rates given FPL's obligation under the contract and the law of which | am aware
to charge AT&T ‘just and reasonable’ pole attachment rates. . . . The invoiced rates far exceed

the rates produced by both FCC rate formulas.”

51 See Complaint, 17; Affidavit of Dianne Miller (“Miller Aff.”) (ATT00054).
52 Complaint, Exhibit 5.

15



PUBLIC VERSION

The paucity of AT&T’s written notice of allegations stands in stark contrast to the flood of
allegations in the Complaint. For example, AT&T acknowledges that the Commission may decide
that the correct application of the law requires that the 2011 Pole Attachment Order governs the
parties’ dispute as to the 1975 JUA.%® Indeed, AT&T devotes 7 pages and 11 paragraphs to
allegations claimed to support its arguments under the 2011 Pole Attachment Order.>* Under that
Order, AT&T must prove that “the rates established by the governing agreement between Florida
Power and [AT&T’s] predecessor are unjust and unreasonable [and] that [AT&T] is similarly
situated to competitive local exchange carriers.”®

AT&T’s allegations in support of its arguments under the 2011 Pole Attachment Order
include the following:

e AT&T’s calculations of the rates under the Agreement and the telecom rate formula
show that the Agreement rate exceeds the applicable telecom rate.*

e The current (as compared to the ration in 1975 when the 1975 JUA was executed) pole
ownership ratio between the parties shows that FPL exercised bargaining power over
AT&T in connection with the Agreement.®’

e AT&T lacks the ability to terminate the Agreement.®

e AT&T has been entitled to the new telecom rate since the 2011 Pole Attachment
Order.>® Indeed, as to this last point, AT&T states: “FPL has also not challenged
AT&T's conclusion that certain aspects of the JUA disadvantage AT&T as compared
to its competitors. Any analysis of “competitive neutrality” must “account for . . . the
different rights and responsibilities.””®°

%3 See In the Matter of Implementation of Section 224 of the Act (WC Docket No. 07-245); A National Broadband
Plan for Our Future (GN 09-51), Report and Order and Order on Reconsideration, 26 FCC Rcd 5240 (2011), aff’d,
American Elec. Power Serv. Co. v. FCC, 708 F.3d 183 (D.C. Cir. 2013) (“2011 Pole Attachment Order”).

54 Complaint, 11 20-30.

%5 In the Matter of Verizon Fla. LLC, Complainant, 30 F.C.C. Rcd. 1140, { 23 (2015) (“Verizon v. FPL Decision™).
%6 Complaint, 11 21-22.

1d., 123.

8 1d., 11 24-27.

% 1d., 11 28-30.

80 1d., 1 30 (internal citations and quotations omitted).
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AT&T provided FPL no advance written notice of any of the above allegations.®* FPL
learned of them for the first time on July 1, at the same time as this Commission. Because of
AT&T’s failure to comply with Rule 1.722(g), FPL was deprived of the chance to review and
understand AT&T’s allegations which form the basis of the complaint, to respond fully and in
writing to those allegations, and to engage in meaningful pre-complaint settlement discussions.
AT&T engaged in a tactical plan to delay substantial payments to FPL for as long as possible
without identifying the specific bases for its claim. This scheme allowed AT&T to unfairly: (1)
enjoy the benefit of keeping in its coffers substantial payments that belonged to FPL for a
substantial period of time;®? and (2) place FPL at a severe disadvantage in defending this action,
as FPL saw AT&T’s allegations for the first time in the Complaint with no opportunity to discuss
them with AT&T.

Indeed, while FPL’s two invoices were left unpaid for a substantial period of time, AT&T
never provided any written notice of the specific allegations that supported its basis for contending
that the contractual rates were unjust and unreasonable. Moreover, AT&T never advised FPL of
the amount it believed was due, or how it reached that calculation and tendered a good faith
payment of a so-called “undisputed amount.” Rather, AT&T withheld all payment on the general

assertion that it did not understand how FPL calculated the applicable rates.%®

61 See Bromley Dec., 11 10, 13; Section 111.A.3., supra.

2.0nJuly 1, 2019, the date AT&T filed this Complaint, FPL finally received an AT&T payment that was applied first
against the large outstanding interest charges that had accumulated with the remaining balance applied against the two
FPL invoices totaling almostF that was due for the calendar years of 2017 and 2018. At the time payment
was finally delivered to FPL, the the interest charges on these two severely delinquent FPL invoices had accumulated
in the total amount of [ ll. AT&T employed these same tactics with Alabama Power Company, ignoring
large invoices for a substantial period of time only to pay them right before filing its FCC Complaint. See Pole
Attachment Complaint, Proceeding No. 19-119, Bureau ID No. EB-19-MD-002 (filed Apr. 22, 2019). If AT&T is
employing this tactic across the country, AT&T is prospering on bad faith tactics by utilizing the withholding of
payments to leverage a settlement that should not be condoned by the FCC.

83 See Bromley Dec., 11 7-14; Section 111.A.3., supra.
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Notwithstanding its clear obligation to provide FPL advance written notice of the allegations
now set forth in the Complaint, AT&T simply requested that FPL justify to AT&T why the rates
were just and reasonable, and did so only in response to FPL’s queries regarding the status of
AT&T’s invoice payment. Thus, in lieu of fully informed settlement negotiations, FPL now must
dedicate its resources to the formal complaint process. And so must the Commission.®*

AT&T’s conduct constitutes grounds for dismissing the Complaint. Although motions to

dismiss are permitted only in rare circumstances, this should be one of those circumstances.

B. AT&T Misrepresented the Parties’ Negotiations in its Amended Complaint.

As noted above, AT&T’s Complaint affirmatively certifies that “AT&T notified FPL in
writing of the allegations that form the basis of this Complaint and invited a response within a
reasonable time,” despite the fact that AT&T did no such thing.®® However, this is only one of
several gross mischaracterizations of the parties’ negotiations contained in AT&T’s Complaint.
These ridiculous distortions of what actually transpired between the parties are neither necessary
to address the issues raised by AT&T’s Complaint nor helpful for the resolution of AT&T’s
various breaches of the parties’ agreement.

For example, AT&T’s Complaint assiduously fails to disclose the fact that AT&T refused

to provide FPL with any compensation whatsoever under the 1975 JUA for two full calendar

8 AT&T’s pre-complaint filing discussions with and notice to FPL is even more deficient than AT&T’s
unacceptable level of pre-complaint filing discussions with and notice to Alabama Power and Light Company in
AT&T’s other recent Commission proceeding. See Pole Attachment Complaint, Proceeding No. 19-119, Bureau ID
No. EB-19-MD-002 (filed Apr. 22, 2019). There, Alabama Power and AT&T held two face-to-face meetings,
which AT&T appeared to initiate, following AT&T’s March 7, 2018 letter which first challenged the cost-sharing
methodology partly forming the basis of AT&T’s Complaint against Alabama Power. Id., Answer and Affirmative
Defenses to AT&T’s Pole Attachment Complaint, at 46, para. 31. Here, however, it was FPL, not AT&T, who
sought to initiate meetings between the parties. The single meeting in which AT&T agreed to participate with FPL
was designed to discuss, resolve and narrow issues surrounding rate calculations. In connection with FPL’s attempts
to meet, AT&T never proposed to discuss any of the issues which AT&T now alleges in its Complaint.

8 Complaint, 1 7.
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years’ worth of rental payments. Thus, AT&T repeatedly characterizes FPL’s fully justified
actions to recoup the || owed to it by AT&T as “unwarranted operational
restrictions . . . that appear designed to coerce AT&T into dropping its request for
[negotiations].”®® AT&T's nonpayment had a substantial effect. FPL's customer rates are
established on the basis of (a) FPL paying for its ownership share of the 1975 JUA costs and (b)
AT&T paying its ownership share. By AT&T unilaterally ceasing payment, it effectively asked
FPL’s customers to bear all of AT&T's ownership share. AT&T’s implication that FPL’s
collection efforts were somehow linked to the parties’ negotiations is simply not a good faith
assertion. In a similar effort, AT&T also mischaracterizes FPL’s collection efforts as evidence
of FPL’s superior bargaining power.%” However, the fact that AT&T felt secure enough in its
position relative to FPL to simply stop making payments under the parties’ agreement puts the
lie to any notion that it lacks bargaining power vis a vis FPL. AT&T knows that its pre-filing
self-help and refusal to meet its obligations under the 1975 JUA were unlawful. That is why it
artfully drafted its Complaint to conceal these facts from the Commission.

In addition, AT&T’s Complaint falsely claims that FPL refused to negotiate with respect
to the 1975 JUA rate provisions.®® On the contrary, AT&T was the party who refused to
renegotiate the terms of the parties’ agreement. FPL remained open during the parties’
negotiations to discussing the terms of the 1975 JUA.%° FPL also emphasized to AT&T several
times that FPL was unwilling to negotiate a new rate going forward. However, as noted above,

AT&T never provided FPL with any of the allegations or arguments that form the basis of its

8 Complaint,  27.

7 See e.g., id. 1117, 23.

% See e.g., id. 1 17; see also id. T 27 (“FPL has not just refused to discuss just and reasonable rates . . . .”).

89 See ATT00197 (stating that “AT&T indicated at the December 7 meeting that AT&T had not and was not
initiating re-negotiation of the rate. If AT&T does not want to renegotiate the rate, FPL must continue to rely upon
the terms of the Agreement for calculating the rate.”); Kennedy Dec., {1 30, 36; Bromley Dec., {1 10-14.
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Complaint. In fact, AT&T never provided FPL with any sort of concrete proposal or specific
objection to which FPL could respond. Instead, AT&T made several vague claims regarding
entitlement to a “just and reasonable” rate without any suggestion as to what AT&T believed a
“just and reasonable” rate to be —all while AT&T continued to stall and delay meeting its
financial obligations under the 1975 JUA.

Similarly, AT&T’s Complaint asserts that FPL “never rebutted the Commission’s new
telecom rate presumption.”’® However, FPL could not have addressed “the Commission’s new
telecom rate presumption” during the parties’ negotiations because again AT&T never actually
articulated what its specific objections to the 1975 JUA were. AT&T’s assertion that FPL failed
to challenge the various arguments in its Complaint™ is absurd given that FPL was not aware
that AT&T was making such arguments until it was served with a copy of AT&T’s Complaint.
Had AT&T actually conducted negotiations with FPL in good faith and attempted to resolve any
differences between the parties, FPL would have presented AT&T with the same information
successfully rebutting the presumption that it now presents to the Commission.

C. The Commission Should Not Condone AT&T’s Use of Self-Help and Last
Minute Payment.

AT&T has engaged in self-help and now, brazenly, seeks the Commission’s blessing for
its actions. AT&T stopped paying its contractual rates, forcing FPL to terminate the parties’
agreement and to file suit in Florida state court to collect on past due invoices.”> AT&T only paid

its outstanding principal balance under the parties’ agreement (absent accrued interest)

0 Complaint | 14.

"l See, e.g., id., 1 30.

2 Florida Power & Light Co. v. BellSouth Telecommunications, LLC d/b/a AT&T Florida, No. 9:19-cv-81043-RLR
(S.D. Fla. 2019), removed from Case. No. 502019 CA 008515XXXXMB (Fla. 15th Cir. Ct.).
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immediately before it filed its Complaint with the Commission. AT&T’s Complaint fails to
acknowledge this fact.

In contrast to AT&T’s unjustified breach of the parties’ agreement, the proper remedy for
an ILEC which believes it is paying unreasonable rates is to continue paying the disputed rates
while simultaneously challenging them. The FCC correctly interpreted the Communications Act
of 1934 (the “Act”) before the United States Court of Appeals for the Eleventh Circuit: “[1]n the
absence of an FCC adjudication, a cable company seeking pole access must pay the rate that the
utility demands.””®

If every ILEC followed AT&T’s lead, electric utility customers would face increased rates
on account of collection costs and lost revenue credits in the amount of the value of the rental
payments illegally withheld. No industry could reasonably plan for the future if counterparties
resorted to self-help rather than following agreed procedures. This is particularly true for regulated
entities, such as FPL, whose rates are set based on projected revenues and expenses.

The FCC and the courts have found on many occasions that similar self-help nonpayment
practices violate Sections 201(b), 203(c) and other provisions of the Act.”* The U.S. District Court
of Vermont held:

The clear line of authority regarding rate disputes is that the customer may not resort
to self-help; that is, the customer may not merely refuse payment of the disputed rate
but must pay the rate then bring an action to determine the validity of the carrier’s

actions. In essence, the [customer] resorted to self-help by refusing to pay the
disputed deposit and incurring the alleged lost profits.

73 Letter Brief of United States Department of Justice at 2, March 29, 1999, Gulf Power Co. v. United States, No.
98-2403 (11th Cir.). See also Fiber Technologies Networks, LLC v. Duquesne Light Co., 18 FCC Rcd. 10628
(2003) (holding that complainant attacher would not suffer irreparable harm by paying alleged overcharges for pole
attachment fees and then filing a complaint seeking a refund).

4 MGC Commc’ns, Inc., 14 FCC Rcd. 11647 (1999), aff’d, MGC Commc’ns, Inc. v. AT&T Corp., Mem. Op. and
Order, 15 FCC Rcd. 308 (1999); Nat’l Commc’ns Ass’n v. AT&T, 2001 WL 99856 (S.D.N.Y. Feb. 5, 2001); MCI
Telecomms. Corp., Mem. Op. and Order, 62 F.C.C. 2d 703 (1976); Communique Telecomms, Inc. d/b/a LOGICALL,
Declaratory Ruling and Order, 10 FCC Rcd. 10399 (1995), aff’d, 14 FCC Rcd. 13635 (1999).
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Level 3 v. Tel. Operating Co. of Vermont, LLC, 2011 WL 6291959 (D. Vt. Dec. 15, 2011). The
Commission should not condone, let alone encourage, AT&T’s unlawful self-help.

Ironically, AT&T showed as much disregard for the Commission as it did for its contract
with FPL. In disregarding the appropriate course of good faith business conduct, AT&T became
its own regulator. Given the fact that the parties’ 1975 JUA is a privately negotiated agreement
which predates any federal statute or regulation addressing utility pole attachments, no FCC
guidance implies that AT&T was entitled to a particular rate or even to any relief at all under the
circumstances. Despite this and without providing justification for its actions, AT&T simply
stopped compensating FPL for the use of its infrastructure.

IV. The FCC’s New Presumption Under the 2018 Order Does Not Apply Retroactively
to the 1975 JUA and Attachments Made Thereunder

The parties comprehensively negotiated the 1975 JUA in arms-length fashion, requiring
compromise by both parties. The agreement contains many interlocking parts. It is a bargained-
for package of mutual rights and obligations under which the parties operated successfully and
amicably for 43 years regarding long-lived critical infrastructure assets that continue to provide
the services contemplated by the parties when they negotiated the 1975 JUA. Selectively
rewriting one aspect of it in favor of AT&T is unlawful and will negatively impact FPL and its
electric customers.

A. The 1975 JUA is Valid and Enforceable and Longstanding, not a New or
Newly Renewed Agreement.

The 1975 JUA became effective on January 1, 1975, and was last amended in 2007.” It is

a valid contract that predates the 2018 Third Report and Order’® by 43 years. Acknowledging the

s Complaint 1 3.
76 In the Matter of Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Inv., 33
FCC Rcd. 7705 (2018) (2018 Third Report and Order”).
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existence of such agreements, in its 2018 Third Report and Order, the Commission stated that it
would not apply the Commission’s new rebuttable presumption that incumbent LECs are “entitled
to pole attachment rates, terms, and conditions that are comparable to the telecommunications
attachers,” to agreements such as the 1975 JUA.”” This provision of the 2018 Third Report and
Order by its express terms is limited to “new and newly-renewed agreements.”’® The 2018 Third
Report and Order provides that “the presumption will only apply, as it relates to existing contracts,
upon renewal of those agreements.””® It further provides that “renewal includes agreements that
are automatically renewed, extended, or placed in evergreen status.”®® The 1975 JUA does not
meet any definition of “new” or “newly renewed.” In March 2019, when the 2018 Third Report
and Order became effective, the agreement was two months into its forty-forth year.

Undaunted by the 2018 Third Report and Order’s language, AT&T argues that the newly
created presumption of the 2018 Third Report and Order should apply to the instant dispute.®
However, the only purported support for this assertion that AT&T provides is that although the
“JUA’s initial term expired on January 1, 1980,” it has continued “in force thereafter,” pursuant
to its terms, until its recent termination by FPL resulting from AT&T’s refusal to meet its
financial obligations under the agreement.®? Thus, AT&T argues that, because of an event that
occurred in 1980, the parties’ 1975 JUA is a “new or newly-renewed pole attachment
agreement” and that therefore the 2018 Third Report and Order’s new presumption should apply

to this proceeding.®® This absurd line of reasoning should be rejected by the Commission.

1d., 1 126.

81d.

"1d., 1127.

81d., n. 475.

81 See Complaint § 11.

8 d.

8 AT&T’s Complaint also alleges that FPL placed the 1975 JUA in evergreen status through its termination of the
agreement. Compl.  12. However, this argument misrepresents the legal significance of FPL’s action as it relates to
AT&T’s rights under the 1975 JUA. Asto AT&T, the 1975 JUA is not in evergreen status; it is terminated. On
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Moreover, applying the Commission’s new presumption to a more than four decades-old
agreement would completely subvert the Commission’s stated intention to minimize the
divergence from past practices for “privately-negotiated agreements”8* and would contravene the
judicially-imposed limits on the Commission’s ability to apply retroactively new regulatory
pronouncements to past behavior. Instead, the 2018 Third Report and Order made clear that,
until existing agreements are “renewed,” the Commission’s 2011 Order will govern.8®

In addition to attempting to improperly apply the 2018 Third Report and Order’s new
presumptions to this proceeding, AT&T also seeks relief that the 2018 Third Report and Order
expressly prohibits. In its Complaint, AT&T asks that the Commission issue an order
compelling FPL to “refund the || that AT&T has paid in excess of the
just and reasonable rate.”®® In issuing the 2018 Third Report and Order, however, the FCC
expressly denied ILECs’ request for ““the right to refunds for Complaint overpayments as far
back as the statute of limitations allows.””®" Thus, AT&T’s Complaint again disregards the plain
language of the 2018 Third Report and Order and requests a form of relief that the Commission
expressly foreclosed.

B. FPL and its Customers Have Invested Heavily in Reliance on the Agreement
to the Benefit of AT&T.

March 25, 2019, FPL exercised its rights under the 1975 JUA to both (a) terminate AT&T’s pole attachment rights
as to its existing attachments for non-payment; and (b) terminate the 1975 JUA as it applies to any future obligation
of either party as to additional poles, effective August 25, 2019. In all events, the contractual language that AT&T
mistakenly claims to be an “evergreen” clause is actually a perpetual license which no longer exists as to AT&T.
“[N]otwithstanding any such termination, other applicable provisions of this Agreement shall remain in full force
and effect with respect to all poles jointly used by the parties at the time of such termination.” See Article XV1 of
the 1975 JUA, attached as Exhibit 1 to AT&T’s Complaint. Article XVI of the 1975 JUA is, however, irrelevant
here, because at the time of the termination of AT&T’s rights under Article XVI, AT&T’s rights to existing
attachments had already been terminated under Article X1l due to AT&T’s defaults of non-payment.

842018 Third Report and Order, { 127.

&1d., n. 478.

8 Complaint, 1 32.

872018 Third Report and Order, n. 478 (internal citation omitted).
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AT&T’s Complaint conveniently ignores forty-three years of the parties’ economic history
and commercial relationship. FPL has made substantial, necessary capital investments in setting
joint use poles under the 1975 JUA. AT&T’s payments under the 1975 JUA only partially offset
the cost of those investments. FPL’s payments in turn offset in part AT&T’s cost of investments.
To the extent this capital is not recovered through joint use rates, FPL’s retail electric customers
bear costs incurred for and on behalf of AT&T for building and maintaining a network of poles
taller and stronger than FPL needed and would have built for itself.

These costs include capital, operating and maintenance as well as other carrying costs,
including permitting costs, pre-inspection costs, make-ready costs, and post inspection costs.®
Additionally, FPL had to obtain Rights of Way (“ROW”) over real property. This involved
multiple individual negotiations, contracts, land records research and recordings, with thousands
of real property holders.8 Specifically, due to the joint-use relationship AT&T enjoys (and
continues to enjoy) the benefits of the following investments made by FPL.:

1. Toaccommodate AT&T’s needs, FPL installed poles ten feet taller than the poles it needs
to supply its own customers. These taller poles must also be set deeper in the ground by
one foot. These taller poles cost FPL substantially more money than an FPL electric pole
required to serve FPL’s own customers. FPL uses these taller poles specifically to
accommodate AT&T’s facilities as required under the Agreement.®

2. There are instances where an FPL pole has reached capacity on pole height or strength.
Unlike most other attachers, FPL is required to incur the cost to make space available when

AT&T needs it.%

8 See, e.g., Kennedy Dec., 11 7-27.
8 Seeid., 117.

0 Seeid., 117, 9.

91 See id., 17 9-11.
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AT&T avoids make-ready expenses under the 1975 JUA by having a pole line built to suit
its needs without contribution. With AT&T attaching to 3,000 new poles per year, this
represents a major savings for AT&T.%

AT&T pays its joint use fee annually in arrears (in March of the year following the
attachments). AT&T gets the advantage of time-value of its money during this billing
period, which represents a substantial savings.*

When an FPL pole reaches end of life or when FPL is forced to relocate a joint use pole
(e.g., the Department of Transportation forces relocation of the pole for roadwork), FPL is
responsible for replacing the pole without contribution from AT&T. In accordance with
the 1975 JUA, the new replacement FPL pole must be built to accommodate AT&T’s joint
use attachments.%*

Where the JUA provides for the exchange of payment for make-ready, AT&T is only
charged direct construction costs plus overheads that are required for the work.*®

The 1975 JUA requires the pole owner to obtain rights-of-way for the joint user, to the
extent that they are able to obtain those rights. AT&T has benefitted from FPL obtaining
those rights-of-way for AT&T. These rights-of-way cost FPL a great deal of time and
expense, and save AT&T a great deal of time and expense (over ||| G-
The 1975 JUA requires the pole owner to change out a pole at the owner’s cost under

several circumstances to accommodate the joint user.%’

92 See id
9 See id
9 See id
% See id
% See id
9 See id

., 110.
L 112,
., 114,
.19
L 117,
LS T2
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9. In many cases, the addition of AT&T’s attachments to an FPL pole adds significant load
on the pole for design purposes. This is primarily driven by the increase in pole height and
the girth of the AT&T cable. Per the 1975 JUA, FPL is required to accommodate an
increase in capacity without a contribution in aid of construction. With FPL’s FPSC
approved construction standards, this additional load requires FPL to set stronger concrete
poles at FPL’s significant expense.%®

10. When FPL builds a new transmission line over an existing distribution pole owned by
either company, AT&T, at AT&T’s option, may relocate to a new pole line and require
FPL to pay for one half of the construction of an equivalent pole line to accommodate
AT&T facilities.*®
In sum, FPL made the above investments and/or incurred the above costs to custom build

AT&T aturn-key network of taller, stronger, and more easily accessible poles than FPL needed
for its own use. FPL made these investments in reliance on the 1975 JUA and AT&T honoring
its payment obligations under the agreement. For more that forty years, AT&T obviously
recognized and chose to avoid the cost and burden associated with increased pole ownership and
determined that it made more business sense for AT&T not to own as many poles as it agreed it
would. FPL’s burden was balanced under the terms of the carefully crafted 1975 JUA by the
payments that AT&T agreed to make over time pursuant to the Agreement. This exchange of
benefits, expenditures and payments made over time goes to the heart of the bargain that AT&T

now seeks to simply cast aside.

% See id., 1 25.
9 Seeid., | 27.

27



PUBLIC VERSION

In fact, in the case of AT&T, it is true that AT&T provides significantly more services
today— such as “triple plays”— than when it originally attached its lines to FPL poles and
therefore earns significantly more revenue proportionate to each joint use attachment.'®

Now, after FPL has for several decades expended its own capital on these poles in reliance
on the 1975 JUA, AT&T seeks to have the FCC declare a rate that ignores the economic and
contractual realities of the parties’ historical relationship, the benefits it received and continues to
receive and the expenses incurred by FPL. The FCC should decline to do so as AT&T requests
and instead should enforce the parties’ contractual agreement for the existing attachments.

Should the FCC exercise jurisdiction over this matter, nullify the Agreement and determine
a new rate as proposed by AT&T, FPL’s utility accounts will reflect a corresponding reduction in
the offset to its revenue requirement. As a result, in the absence of AT&T’s fair contribution and
all other factors remaining equal, FPL customers will be required to pay for the costs caused by
AT&T.

Simply put, each dollar of joint use compensation received or recognized results in a one-
dollar decrease in FPL customers’ retail revenue requirement. This is required by the Florida
Public Service Commission (“PSC”) pursuant to Order No. 8721, Docket No. 780326-PU, at 2
(Feb. 16, 1979) (“The revenues that a utility receives from renting pole space to cable television
operators must be taken into account by the Public Service Commission in fixing utility rates. Pole
attachment revenues are properly used to offset the utility costs that are reflected in the rates paid
by utility customers.”) (quoting GTE v. NY PSC, 406 N.Y.S.2d 909, 911-12 (1978)). Forcing FPL
ratepayers to pay for AT&T’s unpaid bills is even more unjust and unfair when one recognizes

that the ratepayers will be paying for infrastructure built for AT&T’s benefit.

100 See AT&T Bundles, https://www.att.com/bundles/ (last visited Sept. 9, 2019).
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The Supreme Court has precluded the FCC from applying its new regulatory interpretation
in such an arbitrary and capricious manner.!% Rewriting the Agreement to allow AT&T to escape
its financial commitment would involve “altering future regulation in a manner that makes
worthless substantial past investment incurred in reliance upon the prior rule . . . .” Bowen, 488
U.S. at 220. FPL installed taller and stronger poles for AT&T, poles which were paid for through
FPL electric rates with the reasonable expectation under then-existing rules that the pole costs
incurred for AT&T would be recouped through joint use revenues.

The Commission should reject the result sought by AT&T, thereby reaching a decision
consistent with applicable precedent that respects parties’ investments in relation to application of
the Commission’s rules. For example, in Nat’l Ass'n of Indep. Television Producers & Distribs.
v. FCC, 502 F.2d 249, 253-54 (2d Cir. 1974), the court invalidated and delayed the implementation
of the Commission’s rules that gave only eight months’ notice of a rule change because television
companies had already invested with substantial reliance on the previous rule.1%2

C. The FCC’s New Regulatory Pronouncements Regarding ILECs Do Not Apply
Retroactively to the Agreement and Attachments Made Thereunder.

In a fashion that suggests it is simply for negotiating purposes, AT&T urges the FCC to
determine that the 2018 Third Report and Order applies retroactively, giving the FCC the right to
essentially re-write the parties’ existing 1975 JUA. Aside from colliding with the plain language
of the 2018 Third Report and Order and well-established law, that proposition defies common

sense in the context of this four decades-old agreement.

101 See, e.g., Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988); Miller v. United States, 294 U.S. 435,
439 (1935) (“The law is well settled that generally a statute cannot be construed to operate retrospectively unless the
legislative intention to that effect unequivocally appears.”).

102 Compare New York Tel. Co. v. FCC, 631 F.2d 1059, 1067-68 (2d Cir. 1980) (giving retroactive effect to the
Commission’s order requiring the telephone company to file tariffs with the Commission only because the telephone
company had not relied greatly on prior relevant rulings by the Commission regarding the subject).
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Supreme Court jurisprudence is clear that an administrative agency cannot take retroactive
action, except in extraordinary circumstances, none of which are present here. “Retroactivity is
not favored in the law. Thus, congressional enactments and administrative rules will not be
construed to have retroactive effect unless their language requires this result.”% “By the same
principle, a statutory grant of legislative rulemaking authority will not, as a general matter, be
understood to encompass the power to promulgate retroactive rules unless that power is conveyed
by Congress in express terms.”'%* “Even where some substantial justification for retroactive
rulemaking is presented, courts should be reluctant to find such authority absent an express
statutory grant.”'®®  “The presumption against retroactive legislation is deeply rooted in our
jurisprudence, and embodies a legal doctrine centuries older than our Republic.”*%

The FCC’s statutory authority to regulate pole attachments, containing not a hint of
retroactivity, is the foundation for the 2018 Third Report and Order. It states in pertinent part:

Subject to the provisions of subsection (c) of this section, the Commission shall

regulate the rates, terms, and conditions for pole attachments to provide that such

rates, terms, and conditions are just and reasonable, and shall adopt procedures

necessary and appropriate to hear and resolve complaints concerning such rates,

terms, and conditions. For purposes of enforcing any determinations resulting from

complaint procedures established pursuant to this subsection, the Commission shall

take such action as it deems appropriate and necessary, including issuing cease and
desist orders.

103 Bowen, 488 U.S. at 208; see also Miller, 294 U.S. at 439.

104 Bowen, 488 U.S. at 208.

105 1d. (internal citations omitted) (citing Brimstone R. Co. v. United States, 276 U.S. 104, 122 (1928) (“The power
to require readjustments for the past is drastic. It may reasonably exist in cases where the particular rate has been
approved by the Commission after full hearing: it ought not to be extended so as to permit unreasonably harsh action
without very plain words.”) (quotations in original).

196 |Landgraf v. USI Film Products, 511 U.S. 244, 265 (1994).
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47 U.S.C. 8 224(b)(1). Nothing in this statute gives the FCC the ability to legislate or adjudicate
retroactively. There is no “express statutory grant” to allow the FCC to do s0.1”  Accordingly,
the 2018 Third Report and Order cannot apply retroactively.%®

Recognizing that retroactive application is disfavored—if not unconstitutional—the
Commission fashioned its order to state explicitly that the new pole attachment presumption should
be applied only to “pole attachment contracts entered into or renewed after the effective date of
this section.”%® Just the opposite pronouncement would be required before the rules be construed
to have retroactive effect, particularly in the as-applied circumstances of the instant proceeding.

In addition, “[a] rule that has unreasonable secondary retroactivity—for example, altering
future regulation in a manner that makes worthless substantial past investment incurred in
reliance upon the prior rule—may for that reason be ‘arbitrary’ or ‘capricious,’ see 5 U.S.C. §
706, and thus invalid.”*1° FPL has made, as detailed above, substantial and decades long
investments in pole plant to accommodate AT&T in reliance under the parties’ joint use
agreement.!'! FPL had no reason to construct its pole plant with additional capacity for any
attachments beyond its own absent its obligations under the JUA.X2 This additional capacity is
worthless to FPL without the benefit of the 1975 JUA’s guarantee of proper compensation for
any cost differential between the parties.

However, the 2018 Third Report and Order’s “hard cap” (i.e., the prohibition of a rate
higher than the Commission’s preexisting telecom rate even in situations where an electric utility

has proven that the ILEC gains access to its poles on terms and conditions that materially

107 See Miller, supra.

198 1t makes no difference whether the FCC could have regulated ILEC rates prospectively subsequent to the 1996
Act; the statute itself does not expressly authorize retroactive effect.

10947 C.F.R. § 1.1413.

110 Bowen, 488 U.S. at 220 (emphasis added).

111 See Kennedy Dec., 11 7, 9; Section IV.B, supra.

112 |d
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advantage it vis-a-vis CATV and CLEC licensees) would result in FPL recovering less than its
incrementals cost attributable to AT&T, a result that would cause the additional investment,
strength, and capacity that FPL provided for AT&T over many decades to be worthless and in
fact would constitute a direct transfer of wealth to AT&T. Indeed, the Commission stated that
this was why it did not establish a rate or formula when it first asserted jurisdiction over this
relationship in 2011.1** Thus, if the Commission were to apply the 2018 Third Report and
Order’s new rate caps retroactively to the JUA, it would be an ultra vires act “that makes
worthless substantial past investment incurred in reliance upon the prior rule.”

D. Constitutional Due Process Prohibits Applying Retroactive Rate Adjustments
to the 1975JUA or Attachments Made Thereunder.

Legitimate due process concerns are a further and perhaps more significant impediment to
AT&T’s ambitious, but unsupported, application of the 2011 Pole Attachment Order and 2018
Third Report and Order. For example, in addressing whether the Commission’s rules affecting
rates are unlawfully applied in the pole attachment context such that the rule amounts to unlawful
retroactive ratemaking, the United States Court of Appeals for the Eleventh Circuit has stated:

A statute or administrative regulation does not operate retroactively merely because

it applies to prior conduct; rather, a statute or regulation has retroactive effect if it

‘would impair rights a party possessed when he acted, increase [his] liability for

past conduct, or impose new duties with respect to transactions already

completed.’®
In the present case, application of the 2018 Third Report and Order so as to displace the mutually

agreed upon rate under the parties’ Agreement with the “new telecommunications rate” would

impair FPL’s rights under the JUA to receive the bargained-for rate and potentially expose FPL to

113 2011 Pole Attachment Order, 26 FCC Rcd. at 5333-34, { 214 (noting the “complexities” in the joint use
relationships between ILECs and electric utilities).

114 Bowen, 488 U.S. at 220.

115 Georgia Power Co. v. Teleport Communications, 346 F.3d 1033, 1042 (11th Cir. 2003) (quoting Landgraf, 511
U.S. at 280).
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liability for refunds that FPL would not otherwise face. Accordingly, the relief requested would
amount to unlawful retroactive ratemaking.

“The Due Process Clause . . . protects the interests in fair notice and repose that may be
compromised by retroactive legislation; a justification sufficient to validate a statute's prospective
application under the Clause ‘may not suffice’ to warrant its retroactive application.”*'® Thus,
even assuming the 2018 Third Report and Order applies on a going-forward basis, retroactive
application of the Commission’s new regulations to the JUA’s rate provisions in the instant case
would violate the Due Process Clause. Engaging in retroactive ratemaking as AT&T requests
would deprive FPL of fair notice and disturb the settled rights of the parties under the 1975 JUA
with respect to transactions that have already occurred. Therefore, the Commission cannot
retroactively alter the rate applicable under the Agreement to attachments made thereunder.

V. The 1975 JUA Rates are Lawful Even if the 2011 Pole Attachment Order Applies.

FPL has established that the 2018 Third Report and Order’s rebuttable presumption and
decisional framework do not apply retroactively to the 1975 JUA, which is not a “new” or
“newly renewed” agreement. According to the Commission, the issues raised in the Complaint
must therefore be decided under the analytical framework of the 2011 Pole Attachment Order.
“We recognize that this divergence from past practice will impact privately-negotiated
agreements and so the presumption will only apply, as it relates to existing contracts, upon
renewal of those agreements.”*” “Until that time, for existing agreements, the 2011 Pole
Attachment Order’s guidance regarding review of incumbent LEC pole attachment complaints

will continue to apply.”8

116 | andgraf, 511 U.S. at 253 (quoting Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 17, (1976)).
1172018 Third Report and Order, { 127 (internal citation omitted).
118 1d., n.478.
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The issue before the Commission thus becomes whether the 2011 Pole Attachment Order
applies and the Commission should engage in a review of the 1975 JUA rates, terms and
conditions. The answer is no. The 1975 JUA meets every indicia the Commission has identified
as precluding such a review. The 1975 JUA is a longstanding historic agreement that predates
the 2011 Pole Attachment Order by decades, AT&T did not have inferior bargaining power to
FPL either in 1975 or recently, AT&T does not lack the ability to terminate or renegotiate the
agreement, and the 1975 JUA rates do not reflect a “significant disparity” between the per-pole

rates AT&T pays and the per-pole rates FPL pays.

A. The Commission Should not Review the Terms of the 1975 JUA.

1. The 1975 JUA Long Predates the 2011 Pole Attachment Order
and is the Exact Type of Historic Agreement the 2011 Pole
Attachment Order Indicated the Commission Would not
Disturb.

As noted above, the Agreement went into effect in 1975, and it was last amended in
2007.1° 1t is a valid contract that predates the 2011 Pole Attachment Order by more than three
decades. As such, it would be unreasonable and far beyond the expectations of the Parties for the
Agreement to be subjected to FCC review in this complaint proceeding. In the Commission’s own
words:

Although some incumbent LECs express concerns about existing joint use

agreements, these long standing agreements generally were entered into at a time

when incumbent LECs concede they were in a more balanced negotiating position

with electric utilities, at least based on relative pole ownership. As explained above,

we question the need to second guess the negotiated resolution of arrangements
entered into by parties with relatively equivalent bargaining power. Consistent with

119 Complaint, { 3.
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the foregoing, the Commission is unlikely to find the rates, terms and conditions in
existing joint use agreements unjust or unreasonable.?

“Nothing in the record suggests that existing agreements between incumbent LECs and electric
utilities were entered into with the expectation that their provisions would be subject to
Commission review.”*?t “We decline to apply our new interpretation of section 224 retroactively
] ."122
The FCC’s Enforcement Bureau affirmed the limited scope of the 2011 Pole Attachment
Order in interpreting another of FPL’s joint use agreements. In that proceeding, the Enforcement
Bureau stated:
In support of applying the Old Telecom Rate, Verizon cites the Order’s statement
that the Commission would consider the Old Telecom Rate “as a reference point”
when determining a just and reasonable attachment rate for a “new agreement”
between an incumbent LEC and a utility. The agreement at issue here is not a new
agreement. It is “an historical joint use agreement,” which the Commission
repeatedly distinguished from “new agreements.”*?3
Consistent with the Enforcement Bureau’s statement in the Verizon v. FPL Decision, the
Commission should again refuse to apply its 2011 regulatory changes to an agreement that

predates the 2011 Pole Attachment Order by several decades.?*

2. AT&T Was Not and is Not in an Inferior Bargaining
Position.

AT&T was not in an inferior bargaining position to FPL when it entered the 1975 JUA

and it is not in one currently. The facts and economic principles applicable then and now show

120 2011 Pole Attachment Order, { 216.

121 1d., n.654 (emphasis added).

1221d., n.647.

123 \Verizon v. FPL Decision, 1 23.

124 In addition, the 2011 Pole Attachment Order cannot and should not be applied retroactively to the 1975 JUA for
the same reasons stated in Sections V.B., C, and D, supra.
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that A&T is more than capable of protecting its own economic interests without the
Commission’s assistance.

Of the total 426,465 joint use poles owned by the parties at the inception of the 1975 JUA,
Southern Bell owned 173,256, or 40.6%, and FPL owned 253,209, or 59.4%.1% This is relevant
because the Commission has looked to the pole ownership ratio between the ILEC and electric

utility as a factor in determining whether the electric utility could or did exercise bargaining

126

power. In this case, however, AT&T’s pole ownership ratio is not indicative of inferior

bargaining power as either a matter of economic analysis or practical fact.
First, Mr. Zarakas explains in his analysis:

[R]elying on the percentage of pole ownership as a primary indicator of bargaining
power is misleading for the case at hand. Joint pole ownership involves mutual
dependence on pole access, which differs significantly from the buyer / seller
relationships underlying traditional market power analysis (i.e., where buyers of a
service are also not sellers of the same service). FPL would be significantly harmed
by foreclosure of access to the 40% of joint use network poles that were owned by
AT&T in 1975 . . .. [And] [i]t would be irration for FPL to engage in a game of
brinksmanship with AT&T, irrespective of any potential differences between FPL
and AT&T in harm associated with loss of the joint use agreement.?”

Mr. Zarakas further explains that this is consistent with the FCC’s own analysis:

The Commission itself has acknowledged that the percentage of pole ownership is
not the sole indicator of bargaining power. In its 2011 Pole Attachment Order, the
Commission explained that well established bargaining theories “predict that each
party will consider its best alternative to a negotiated agreement when negotiating.”
Specifically, the Commission noted that, although pole ownership percentage may
be an initial indicator of bargaining power, “less-costly alternatives for the
incumbent LEC to pole deployment, or additional costs that the electric utility
would need to consider under the best outside alternative, this would reduce the
disparity in the relative bargaining power of the parties.” In the absence of
mandatory ILEC pole access, the least cost alternatives for AT&T and FPL would

125 Kennedy Decl, { 35.

126 |d., 1 8; see Verizon Virginia, LLC and Verizon South, Inc. v. Virginia Electric and Power Company d/b/a
Dominion Virginia Power, 32 FCC Rcd 3750, 3757 (2017), 1 13 (“Verizon v. Dominion Decision™).

127 7arakas Dec., ] 25.
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be the avoided cost associated with building out an independent pole network — a
very costly alternative.*?

In other words, although AT&T claims that FPL was in a superior bargaining position
because AT&T benefitted from access to FPL’s essential facilities, the converse was also true.
Two regulated natural monopolies that both benefitted from access to one another’s facilities, and
both would have had to incur great cost to build their own pole network, can hardly be said to have
been in unequal bargaining positions.

Even looking solely to the parties’ pole ownership ratio as of 1975, AT&T owned nearly
41% of the poles. This is a significantly greater percentage than the FCC has indicated would be
a factor in concluding the ILEC lacked bargaining power.1?°

Perhaps the best evidence of equal bargaining power is that AT&T clearly and
successfully negotiated the agreement it desired. The 1975 JUA succeeded a 1961 agreement
between AT&T and FPL. The 1961 joint use agreement was effectively co-authored by three of
AT&T’s predecessors because it was based on a guiding document those predecessors prepared
in cooperation with the Edison Electric Institute. The 1961 joint use agreement became the basis
for the 1975 JUA. And after signing the 1975 JUA, AT&T proclaimed that FPL had accepted
AT&T’s proposed space allocation,*° defined as the “objective percentage.” The objective
percentage also established the parties’ goals for each one’s respective pole ownership ratio.'3!

Indeed, a comparison of the history of the parties’ agreements over time demonstrates that
AT&T was not in an inferior bargaining position when it negotiated the 1975 JUA. The

adjustment rate was amended from “the annual fixed charges on the average unit in plant cost of

128 1d., {1 2627 (internal citation omitted).

129 See Verizon v. Dominion Decision, § 13; see also 2011 Pole Attachment Order, § 199.
130 Kennedy Dec., 11 32-33.

131 Complaint, Exhibit 1, §§ 4.3, 10.9.
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all of the poles of both companies” in the parties’ previous agreements to “the average annual cost
of joint use poles for the next preceding year as determined by the party having more than its
objective percentage ownership of jointly used poles” and the apportionment of the adjustment
rate for joint use was amended to 47.4% for the Telephone Company and 52.6% for the Power
Company; however, the option allowing the company owning a minority of poles to purchase poles
was removed.!32 At the time, AT&T proclaimed the following:

The principle of space usage recognition has been accepted by FP&L. The rental

rate is based on percentage ownership reflecting space allocations of 47.4% for

the Telephone Company and 52.6% for the Power Company, rather than the old
reciprocal rate. [emphasis added].**

AT&T continued:
Since it is expected that the annual adjustment rate will increase in subsequent
years, all of the areas should continue efforts to reach our objective percentage of

pole ownership as early as practicable. This would reduce the effect of the higher
rental rate.'®*

Thus, AT&T knew the impact of not investing in infrastructure in 1975, had the opportunity to
normalize pole ownership since 1961, yet chose to allow FPL to make the investment in the pole
infrastructure, knowing the consequences of higher rental rates.’*® This flies in the face of the
assertions by AT&T’s expert that the apportionment of the adjustment rate was forced upon
AT&T by FPL, and, moreover, that the apportionment of the adjustment rate is somehow proof
of unequal bargaining power between the parties.**

In sum, because AT&T co-authored and obtained the 1975 JUA as it wanted, with the

space allocation it wanted, and because pole ownership ratios are not conclusive and in any event

132 See Kennedy Dec. { 33.

133 See Exhibit B to Kennedy Dec., Letter from AT&T’s negotiating representative.
134 |d

135 Zarakas Dec., 115, 19-21.

136 See Exhibit D to the Complaint, Dippon Aff. ] 29.
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AT&T owned 41% of the poles, the 1975 JUA was not the product of FPL’s exertion of
bargaining power over AT&T’s allegedly inferior bargaining position at the time.

Turning to the parties’ recent interactions regarding the 1975 JUA, AT&T’s bargaining
position, with respect to FPL, could not and cannot plausibly be characterized as “inferior.” AT&T
is the largest telecommunications provider in the world.™*” It is the ninth largest corporation in the
United States by total revenue according to Forbes 500.5%% AT&T generated over $170 billion in
revenue in 2018.5%° In 2018, AT&T’s assets were valued at $531 billion and the company had
approximately 273,210 employees.'*® Its stock is publicly traded on the New York Stock
Exchange. Itis disingenuous for AT&T to even suggest that it is in an inferior bargaining position
to FPL. “Where parties are in a position to achieve just and reasonable rates, terms and conditions
through negotiation,” the Commission has held that “it generally is appropriate to defer to such
negotiations.” 4!

In addition, as Mr. Zarakas explained, AT&T’s current ownership of 34% of the poles does
not place it in an inferior bargaining position. “FPL would be significantly harmed by foreclosure
of access to . . . the 34% of [joint use network poles] that are currently owned by AT&T. It would
be irrational for FPL to engage in a game of brinksmanship with AT&T ... .42

Most significantly, the parties’ recent conduct shows that there has been no exertion of
bargaining power by FPL:

There is no evidence that FPL has taken any proactive action to exploit its alleged
increase in bargaining power. Specifically, it has not changed the terms or formulas

137 AT&T, https://en.wikipedia.org/wiki/AT%26T (last visited Sept. 9, 2019).

138 Forbes Fortune 500, https://fortune.com/fortune500/search/ (last visited Sept. 9, 2019).

139 Q4 2018 AT&T Earnings Investor Briefing, https://investors.att.com/~/media/Files/A/ATT-IR/financial-
reports/quarterly-earnings/2018/4q-2018/1B_4Q2018.pdf (January 30, 2019) (last visited Sept. 9, 2019).

140 AT&T Inc. 2018 Quarterly Report (10-Q), U.S. Securities and Exchange Commission,
https://www.sec.gov/Archives/edgar/data/732717/000119312518236782/d592180d10q.htm (August 2, 2018) (last
visited Sept. 9, 2019).

1412011 Pole Attachment Order, { 215.

142 7arakas Dec., ] 25.
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in the original joint use agreement in order to realize higher rates. As indicated
earlier, payments from AT&T to FPL are due only when AT&T’s percentage of
pole ownership falls below the agreed upon objective percentage and, then,
payment is only due for the “number of poles it is deficient from its objective
percentage of ownership” multiplied by the adjustment rate, which is based on a
formula which calculates the “average annual cost of joint use poles for the next
preceding year,” and where the annual cost is defined as the “average historic in-
place cost of joint use poles ... multiplied by an annual charge rate comprised of
amortization factors, taxes and other elements of cost as determined in accordance
with acceptable accounting practices.” This formula, based on actual costs, has not
changed since the Joint Use Agreement was signed in 1975.143

As for AT&T, it has not acted at all like a party subject to bargaining power.

Telling evidence of the absence of bargaining power on the part of FPL can be
found in the discussions and negotiations between FPL and AT&T themselves.
AT&T and Dr. Dippon assert that AT&T was held hostage by FPL, with FPL
refusing to consider alternatives to the rates set forth in the joint use agreement.
However, as indicated above, FPL presents an entirely different account. FPL
agrees with AT&T that it does not see a reason to change the joint use agreement,
but also indicates that it has presented AT&T with alternative arrangements.
Specifically, FPL indicates that, over the last five years, it has offered to purchase
AT&T’s poles and negotiate attachment rates and arrangements that would be
comparable to what FPL provides to non-ILECs. However, FPL indicates that
AT&T was largely unresponsive to its offer.1*

There is only one reported pole attachment or joint use case that litigated, tried and decided
the issue of whether an attacher such as AT&T is in an inferior bargaining position to an electric

utility.2* In the Pacificorp case, Comcast, the successor-in-interest to AT&T Corporation,

1431d., 1 22 (internal citations omitted).

144 1d., 1 23 (internal citations omitted).

145 pPacificorp v. Comcast, Utah Public Service Commission, Docket No. 03-035-28, Report and Order (Issued
December 21, 2004).The Market Disputes Resolution Division of the Enforcement Bureau found in an interim order
that a two-to-one ratio of pole ownership between a utility and an incumbent LEC could serve as evidence of
unequal bargaining power. See In the Matter of Verizon Virginia, LLC & Verizon S., Inc., Complainants, 32 F.C.C.
Rcd. 3750, 3757 (2017). However, as much of the factual information that the Commission staff examined to make
this determination is confidential, this decision is of little precedential value to the instant matter. Moreover, here,
as detailed below, FPL can provide evidence that many of the provisions of which AT&T now complains were
actually terms that AT&T apparently advocated for during the parties’ negotiations. Finally, the contract at issue in
the above Verizon case was entered after the 2011 Pole Attachment Order at a time when the utility owned 65
percent of the poles and four years of intense negotiations had failed to provide the incumbent LEC any downward
rate adjustment. Id., 11 12-13.
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claimed that it should be absolved of payment obligations under the parties’ pole attachment
agreement because it was unfairly forced upon Comcast. After hearing all of the evidence at trial,
the Commission decided:

We decline, however, to view AT&T [through its cable affiliate] as a corporate

David in a land of Goliaths. Ms. Fitz Gerald testified [for Pacificorp] that she

conducted negotiations over an extended period of time both in person and via

email with at least two representatives of AT&T. Although these negotiations

resulted in little if any change from the standard agreement put forward by

PacifiCorp, they were negotiations nonetheless. Furthermore, they were

negotiations between two dominant and sophisticated corporations with access

to teams of attorneys, as well as to this Commission. We therefore decline to

view the product of such negotiation as a contract of adhesion.4

Finally, AT&T is, and always has been, free to install its own poles as it enters new service
areas. Florida law allows AT&T to do so. Public reports regarding AT&T’s revenues and assets
indicate that it certainly has the capital to do so and AT&T has never suggested it lacks the financial
capacity to install its own poles. The 1975 JUA and the predecessor agreements gave AT&T the
right to set as many new joint use poles as it wished. AT&T simply chose not to invest in its pole

infrastructure of its own accord.*

3. AT&T Does not Lack the Ability to Terminate or Renegotiate the
1975 JUA.

AT&T has not—and cannot—demonstrate “that it genuinely lacks the ability to terminate
an existing agreement and obtain a new arrangement.”**® To the contrary, AT&T has never shown
interest in renegotiating the JUA nor has it ever meaningfully attempted to renegotiate the rate

formula contained in the JUA.*® It had the ability to obtain a new agreement, if it had elected to

146 |d. at 35 (emphasis added). Notably, AT&T Corporation/Comcast owned no poles to use as bargaining leverage
with Pacificorp and at the time was a far smaller corporate Goliath than it is now. Indeed, AT&T was never a
corporate David, not even in 1975. At that time, AT&T’s predecessor, Southern Bell Telephone and Telegraph
Company, had the opportunity to approach the Florida Public Service Commission to complain about the actions of
a sister public utility, if necessary, long before this Commission exercised jurisdiction over joint use.

147 Kennedy Dec., 1 34; Zarakas Dec., 11 5, 19-21.

148 2011 Pole Attachment Order, { 216.

149 Kennedy Dec., 11 33, 36.
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negotiate on sensible commercial terms.**® Indeed, FPL emphasized several times that it was
willing to negotiate a new rate going forward. Instead, AT&T opted to simply stop paying any
amount that it owed FPL for attachments that spanned a period of two years and then file a

Complaint seeking to have the Commission mandate a new rate for the parties’ 43 year old

PUBLIC VERSION

agreement both prospectively and retroactively.

Most tellingly, AT&T could have placed itself essentially in the position of a CLEC

licensee but chose not to do so.

For at least the last five years, FPL has sought several times to purchase AT&T’s
poles that FPL is attached to with no pre-set conditions on the negotiation. AT&T
had the opportunity to off-load their poles and in return, have FPL negotiate with
AT&T rates, terms and conditions as well as access, through contractual obligation,
comparable to other telecom carriers. AT&T never made the effort to seek
comparable treatment and at one point told FPL that they do not own many towers
and thus have to lease such space. Therefore, they see great value in the vertical
space currently occupied on their poles. They also stated they would be willing to
consider the offer if it placed them on a level playing field with other telecom
providers (for example lower attachment rates). FPL noted that all these things
could be considered and addressed in a newly negotiated agreement. AT&T did not
follow up on FPL’s idea.'®

AT&T’s failure to follow up on FPL’s proposals is compelling evidence that FPL has not

exerted bargaining power over AT&T, as Mr. Zarakas explains:

FPL’s offer and AT&T’s decision to not pursue it is informative on two counts.
First, AT&T’s preference reveals that it finds value in the arrangements for pole
attachments provided under the joint use agreement over that afforded under lease
arrangements. Second, FPL’s behavior does not indicate that it was exerting
bargaining power to force AT&T into continuing with the joint use agreement.
Instead, any impasse in negotiation stems from AT&T’s preference for retaining
the joint use agreement pole attachment while also demanding that it pay the rate
associated with a differently situated pole attachment arrangement (i.e., under the
non-1LEC telecom rate).>

4. There is No Significant Disparity between the Per-Pole Rates Charged

to Each Party under the 1975 JUA.

150 1d., 1 36.

151 Id

152 7arakas Dec., | 24.
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A final factor the FCC has considered in deciding whether to review the terms of a joint
use agreement under the 2011 Pole Attachment Order is whether there is a “significant disparity”
between the per-pole rates charged to each party under the joint use agreement.*>® In Verizon v.
Dominion, the Commission found a significant disparity between the parties’ per-pole rates
because Dominion was allocated significantly more space per pole than Verizon, yet paid a
significantly lower total rate per pole than Verizon.?>* Such is not the case here.

For 2017 rent paid under the 1975 JUA, FPL paid AT&T- more for its attachments
to AT&T’s poles than AT&T paid FPL for attachments to FPL’s poles. This is nothing like the
“significant rate disparity” in the Verizon v. Dominion decision. And to the extent there is any
small difference in the parties’ respective per-pole rates, it is solely attributable to AT&T not
investing in its pole infrastructure and its embedded costs are thus far lower than FPL’s
embedded costs.!*

B. Even if the Commission Evaluates the 1975 JUA Rates, They are Just and
Reasonable Because the 1975 JUA Provides Net Value to AT&T that far
Exceeds AT&T’s Net Payments under the Agreement.

Although FPL has demonstrated that the Commission should not disturb the 1975 JUA
and engage in the exercise of evaluating whether its rates are just and reasonable, should the
Commission choose to evaluate the 1975 JUA rates it must find them lawful. First, under the
2011 Pole Attachment Order, the burden of proof to demonstrate that the rates are unjust and
unreasonable is squarely on AT&T. AT&T did not and cannot meet its burden. Second, AT&T

so greatly values its status and benefits as a joint user that it showed no interest in FPL’s offers to

buy its poles and essentially treat AT&T as a CLEC licensee. AT&T therefore admitted by its

153 See Verizon v. Dominion Decision, at 3756-57.
1541d. at 3760.
155 Kennedy Dec., 11 33-35; Zarakas Dec., 1 5, 18-21
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conduct that it is not is not similarly situated to CLECs and receives valuable material
advantages under the JUA as compared to CLECs. Third, an examination of AT&T’s benefits
under the JUA establishes that AT&T receives significant value from material advantages that
CLECs do not receive. Fourth, the material benefits to AT&T are not outweighed by its
obligations as a pole owner. Finally, the correct calculations show that application of the old
telecom rate over the period in question would result in a net payment owed by AT&T that
vastly exceeds the amount billed under the 1975 JUA rate. All of these facts establish that the
1975 JUA rate is just and reasonable.

1. The burden of proof is on AT&T under the 2011 Pole Attachment
Order Framework.

The presumption established by the 2018 Third Report and Order does not apply to this
matter, as established above, because the 1975 JUA is not a new or newly renewed agreement.*%
To the extent that the prior framework of the 2011 Pole Attachment Order for evaluating ILEC
joint use rate complaints applies to this matter, which FPL has shown it does not, that framework
places the burden of proof squarely on the ILEC complainant, as it was in the Verizon v. FPL
Decision.™® There, the Commission dismissed Verizon’s complaint, noting multiple times that
the burden was on Verizon and Verizon had failed to carry its burden:

e “[W]e dismiss Verizon’s complaint because Verizon has proven neither
that the rates established by the governing agreement between Florida
Power and Verizon’s predecessor are unjust and unreasonable, nor that
Verizon is similarly situated to competitive local exchange carriers.”**®

e “Specifically, we find that Verizon has not met its burden of proving that
the attachment rates established in a 1975 Joint Use Agreement

(Agreement), which governs the rates that VVerizon must pay to Florida
Power (Agreement Rates), are unjust and unreasonable . . . .”*>°

156 See Section V.A, supra.

157 In the Matter of Verizon Fla. LLC, Complainant, 30 F.C.C. Rcd. 1140 (2015).
158 d., 1 1.

%d., 7 2.
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e “Verizon has provided insufficient evidence: (a) to support a finding that
the Agreement Rates are unreasonable, and (b) for the Commission to set
a just and reasonable rate.”%°
e “We find that Verizon has failed to meet its burden of proof that the rate is
unjust and unreasonable for three reasons.”6
e “Because Verizon has failed to meet its burden of proof, we do not grant
the Complaint.”62
If the 2011 Pole Attachment Order is applied to this matter, AT&T must carry its burden
under the framework of that order, which did not establish any formula for rates to be paid by
ILECs but instead provided that ILEC complaints would be resolved on a “case-by-case
basis.”1®® With regard to agreements where the Commission indicated it would evaluate rates,
terms and conditions, the Commission stated that if an ILEC “demonstrates that it attaches on
terms and conditions that leave it ‘comparably situated’ to competitive LECs or cable attachers,
‘competitive neutrality counsels in favor of affording incumbent LECs the same rate as the

comparable provider’ . .. .”'%* On the other hand, if the agreement “‘includes provisions that
materially advantage the incumbent LEC’ vis-a-vis other attachers, it is reasonable to look to the
Old Telecom Rate as “a reference point’ for determining an appropriate rate.”*> Finally, the
Commission stated that its evaluation would include consideration of “the rates, terms and
conditions the incumbent LEC offers the utility or other attachers for access to its poles.”16®

FPL established above that the 1975 JUA is an agreement that long predates the order,

entered into by parties with relatively equal bargaining power and with no expectation that the

1975 JUA provisions would be subject to Commission review. However, even if the

160 1d., 1 3.

161 1d., § 21, citing Knology v. Ga. Power, 18 FCC Rcd 24615, 24635 (2003) (complainant in a pole attachment
proceeding bears the burden of proof).

162 1d., § 25.

163 1d., 1 6, citing 2011 Pole Attachment Order, { 214.

164 1d., 1 7, citing 2011 Pole Attachment Order,  217.

165
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Commission chooses to evaluate the rates, terms and conditions of the 1975 JUA, AT&T cannot
carry its burden of establishing that the 1975 JUA rates are unjust and unreasonable. Much as

Verizon in the Verizon v. FPL Decision, AT&T offers merely a cursory review of benefits under
the 1975 JUA and “has not produced any evidence showing that the monetary value of [its] advantages

is less than the difference between the Agreement Rates and the New or Old Telecom Rates over time.”¢’

2. The Commission should decline to disturb the 1975 JUA because
AT&T rejected FPL’s offer to effectively treat AT&T as a CLEC.

The 2011 Pole Attachment Order also noted that even for existing agreements predating
the order that the Commission would otherwise not disturb, the Commission might evaluate the
justness and reasonableness of the agreement’s rates, terms and conditions if the ILEC could
“demonstrate that it genuinely lacks the ability to terminate an existing agreement and obtain a
new arrangement . . . .”*%® There is no such issue here. First, the 1975 JUA and AT&T’s rights
under it are now terminated under Article XII of the Agreement due to AT&T’s defaults.
Second, AT&T has made clear that it did not seek to renegotiate the 1975 JUA or its rates.'®°
Third, despite AT&T’s positon, FPL was—and has always been—willing to negotiate new rates
with AT&T on a going-forward basis. Finally, FPL several times specifically proposed a
purchase of all of AT&T’s poles. ’® This effectively would have allowed AT&T prospectively
to negotiate with FPL with no pre-set conditions for rates, terms, conditions, and access similar
to other telecom carriers. AT&T did not follow up on FPL’s proposals.t’

AT&T therefore cannot now plausibly claim that it lacks the ability to terminate the 1975

JUA and obtain a new arrangement. AT&T contends that it should be treated just like a CLEC,

167 Verizon v. FPL Decision, { 24.

168 1d., 1 9.

169 See letter dated January 28, 2019, from Michael Jarro to AT&T, attached as Exhibit 18 to Complaint.
(ATT00215-16).

170 Kennedy Dec., 1 36.

171 |d
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but when FPL repeatedly offered effectively to do exactly that, AT&T insisted it preferred to
remain a joint user. AT&T’s incongruous choice removes any doubt that it is not comparably
situated to a CLEC. Even AT&T does not believe it is.
As Mr. Zarakas explains:
[AT&T’s Declarations of Ms. Miller, Mr. Peters, and Dr. Dippon] are
contradicted by AT&T’s own actions and revealed preference. A reasonable and
very practical test of comparability is whether or not AT&T is willing to
substitute its joint use agreement for an arrangement that is the same or
comparable to that provided by FPL to non-ILECs. As indicated above, FPL has
sought several times to purchase AT&T’s poles and negotiate attachment
arrangements and rates that would be comparable to the arrangements and rates
that FPL provides to non-ILECs. Such a conversion would remove any doubt
about whether or not ILEC and non-ILEC attachment arrangements are
comparably situated.'"2
AT&T’s failure to follow up on FPL’s proposals is compelling evidence that even AT&T
does not view itself as comparably situated to a CLEC. AT&T’s reaction to FPL’s
proposal is telling; “strongly suggesting that AT&T does not consider that the two pole
attachment arrangements — one under the Joint Use Agreement and the other under FPL’s

lease arrangements to non-LECs — are similarly situated”*"

3.The benefits of the 1975 JUA provide AT&T significant material
advantages over CATV and CLEC licensees.

AT&T’s refusals to accept FPL’s proposals to effectively treat it as a going-forward
CLEC go beyond showing that AT&T knows it is not comparably situated to CLECs. AT&T’s
refusals show further that it receives substantial material advantages under the 1975 JUA terms
and conditions as compared to standard CLEC attachment terms and conditions. Thus, even if
the Commission evaluates the 1975 JUA rates, terms and conditions against CLEC rates, terms

and conditions, the 1975 JUA is just and reasonable. This is why, as Mr. Zarakas notes, AT&T

172 7arakas Dec., ] 30.
173 |d
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prefers to preserve the 1975 JUA.Y* “AT&T’s revealed preference is also aligned with
representations made by FPL concerning the benefits that AT&T receives under the joint use
agreement compared to those received by non-ILECs under leasing arrangements.”*"®

A careful examination of AT&T’s material benefits under the 1975 JUA makes clear why
AT&T chooses to maintain the 1975 JUA and its benefits. Thomas Kennedy, P.E., who has
worked for FPL since 1985, explains each material advantage the 1975 JUA affords AT&T.1"
Mr. Kennedy’s declaration provides both fact witness and expert testimony, based on his first-
hand knowledge of the relevant matters at issue and upon his experience, skill, training and
expertise from 34 years with FPL and 25 years working with pole attachment and joint use
issues. Each material advantage the 1975 JUA provides AT&T is addressed in turn. In addition,
Mr. Kennedy has provided a summary chart identifying and quantifying the material benefits
AT&T receives.}’’

First, the 1975 JUA allows AT&T to avoid market rates for attachments. The 1975 JUA
requires FPL both to build pole infrastructure with enough strength and capacity to accommodate
AT&T’s attachments and to allow AT&T access to FPL’s pole infrastructure.!’® If not for the
1975 JUA, FPL would do neither and would be required to do neither. AT&T would then have
had to choose among the options of building its own pole line, undergrounding its own facilities
or establishing a wireless network on non-FPL facilities or paying FPL a market attachment

rate.}’® If FPL allowed AT&T access at market rates, an appropriate measure of such rates

174 Id.

5 1d., 1 31.

176 See generally Kennedy Dec.

7 1d., Exhibit J.

8 d., 1 7.A.

191d. In this scenario, AT&T would have to pay a market rate even if the FCC regulated access to and rates, terms
and conditions for ILECs, because FPL’s poles would have been at full capacity and AT&T would be a buyer
“waiting in the wings.” See Alabama Power Co. v. FCC, 311 F.3d 1357 (11th Cir. 2002), 1370. Under the
Alabama Power Co., decision, FPL would then be entitled to charge AT&T a market rate.
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would be the unregulated rate AT&T currently voluntarily pays for attachments to FPL’s

transmission poles, to which AT&T has no right or regulated access or rates.’® AT&T paid FPL

the following transmission attachment rates for 2014 to 2018:18!

2014

| Transmission Rates

2015

2016

__ju Im I=m |

2017

2018 j

In addition, other attachers with no mandatory access pay FPL a negotiated pole rental

rate shown in the first line of the chart below, which is generally less than the attachment rate

AT&T pays FPL for attaching to the larger transmission structures. The per pole savings AT&T

realized each of those years, or the difference between the annual joint use rate and unregulated

attachment rate, is as follows:82

2014

Market Rate 1’

Joint Use Rate 4’

Value to AT&T

2015

2016

2017

Using an average number of 418,558 AT&T attachments per year on FPL poles, the 1975

JUA provides a cumulative annual savings to AT&T for 2014 to 2018 is as follows:

2014

Total
Value
to
AT&
-~

—

2015

—_

2016

—_

2017

—_

2018

—_

In sum, the 1975 JUA allows AT&T to avoid paying arms’ length attachment rates of.

T

180 Kennedy Dec., 1 7.B.

181 Id
182 Id
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Second, the 1975 JUA affords AT&T the space allocation percentage it successfully
negotiated.'® AT&T in 1975 requested and received agreement from FPL to allocate 47.4% of
the space on each joint use pole to AT&T and 52.6% to FPL. As Mr. Kennedy notes, AT&T is
the only ILEC in a joint use relationship with FPL that was able to negotiate that “ratio of pole
cost responsibility.”*8 Compared to other joint users, the reduced cost ratio provides AT&T an

annual savings benefit as follows:

2014 | 2015 | 2016 | 2017 | 2018
AT&T attached e
to FPL Wood | i | i |
Placcedto | | NN | DEEN | NN
AT&T Wood
roaiater | | BN B |
savings

In sum, the percentage ownership AT&T successfully negotiated and never sought to
change saves AT&T approximately || ij annuatly. for a total of || in savings
from 2014-2018.18°

Third, the 1975 JUA guarantees AT&T access rights to FPL’s pole network, access rights
which are voluntarily granted by FPL.28 In short, Section 4.2 of the 1975 JUA requires FPL to,
“at FPL’s cost, . . . set joint use poles that are 10 feet taller than it needs to serve its electric
customers (i.e., 4 feet for AT&T + 3’4” for communication space and additional 1 foot of pole
burial space; but not required if FPL facilities are the only facilities on the pole). The 8’4"

additional space translates to 10 feet as poles are procured in 5 foot increments.”8’

183 See Section V.A.2, supra; Kennedy Dec. 11 8, 33, and Exhibit B.
184 Kennedy Dec., 1 8.

185 |d

186 1d., 1 9.

187 |d
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The additional cost of a pole necessary to accommodate AT&T is- per pole.¥ As
the population of Florida is growing quickly and AT&T is installing approximately 3,000 new
attachments per year, “FPL is spending more than - per year to accommodate AT&T and
the communication worker safety space,”*8 which means that FPL has spent over_
in today’s dollars to build poles specifically tall and strong enough to suit AT&T’s attachments.

There is no doubt that the communication workers safety space on FPL’s joint use poles
should be allocated to AT&T. These are FPL’s poles, and but for the presence of AT&T, there
would be no need for the 40” of communications worker safety space. Allocating that space to
AT&T is consistent with the Commission’s principles of “cost causation” and charging the party
responsible for causing a cost with the amount of the cost it caused.*®

Fourth, the 1975 JUA provides AT&T the benefits of avoiding make-ready and having
FPL voluntarily expand capacity. Under the agreement, all FPL poles are built to suit joint use
and provide 4 feet of guaranteed space to AT&T. Moreover, the 1975 JUA requires FPL in
certain circumstances to expand capacity to accommodate AT&T.*®? AT&T therefore never has
to address the issue of a pole that has reached capacity and cannot accommodate AT&T. Other
telecom providers, however, do not have the same benefit. There are times when a pole is at

capacity and FPL exercises its right not to expand capacity voluntarily.!®? In those instances,

188 “This excludes consideration of the cost of thousands of concrete poles FPL has set to accommodate AT&T and
the communication space in order to meet the more stringent wind load requirements associated with FPL’s FPSC-
approved hardening construction standards.” 1d.

189 1d. As Mr. Kennedy notes, the design and installation of FPL’s poles to accommodate AT&T and others is
beneficial to AT&T and the communications industry and it is critical that FPL be compensated for its voluntary
design of such poles. “Without proper compensation, FPL will have to reevaluate the benefits of joint use
agreements, and, in particular, whether it should continue to design and invest in a network of poles that are more
expensive than it needs for its own purposes. Of course, if FPL were to install poles 10" shorter, it would not only
impact AT&T but the entire communication/CATYV industry, as well as broadband deployment, as communication
space currently available on joint use poles would disappear.” 1d.

190 See 2011 Pole Attachment Order,  143.

191 Kennedy Dec.,  21.

192 1d., 1 10.
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AT&T’s alleged competitors “are required to find an alternative, such as choosing a different
pole line route requiring additional cable, equipment and more pole attachment fees or
undergrounding their facilities.”*%

In addition, FPL builds joint use poles specifically to accommodate AT&T, thus AT&T
avoids make-ready on any pole without any financial contribution to construction of that pole.
“If FPL built a pole line for FPL’s needs only, not only would it save FPL -/pole installed,
but it would cost AT&T about-/pole to replace the existing wood pole with a wood pole
that could accommodate communication space as well as a communication worker safety space.”
The replacement cost of [ is for a wood pole; the cost would increase to [JJijj per pole
for concrete poles.’® As Mr. Kennedy notes: “With AT&T attaching to 3,000 new poles per
year, that would be a major increase to its new construction expense and would place its time-to
market in line with other telecom providers.”%

Comparing AT&T to its alleged competitors, those other attachers, even with a
communications space and communications workers safety space already on each FPL pole,

have paid the following average make-ready costs to FPL for each pole over the last 5 years:

2014 | 2015 | 2016 | 2017 | 2018 |
vake- | |
Ready
cost
Poles 823 | 1826 | 705 | 705 | 1774 |
Cost I B I N e
per pole

193 Id
194 Id
195 Id
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Fifth, the 1975 JUA provides AT&T with guaranteed free make-ready.’®® Because the
FCC does not allow FPL to prevent other attachers from using the space reserved for AT&T until
AT&T needs it, if AT&T does need the space and it is occupied, the 1975 JUA will require FPL
to expand capacity at no cost to AT&T.*7 If, for example, AT&T chooses to reclaim its
allocated 4 feet of space in order to lease the space to its wireless affiliate in building out its
wireless network, FPL customers could be required to pay for the cost of expanding capacity on
up to 7,000 to 10,000 poles to accommodate node locations.*®® Other telecom attachers would
not be guaranteed that FPL would expand capacity and, if FPL chose to expand capacity, would
have to pay for it.

The possibility of AT&T building out FPL poles to accommodate wireless attachments
brings up an additional, related benefit to AT&T. AT&T is guaranteed access to 4 feet of space
on FPL’s poles without having to pay for capacity expansion and for any purpose it requires.
AT&T could use the space FPL provides to lease 5G wireless nodes to its affiliates or other
telecom providers at market rates, while paying FPL the joint use rate.'®

The value of guaranteed access for AT&T to potential node locations is approximately

_, for a buildout of 7,000 to 10,000 nodes.2® The

value of free make-ready to AT&T, as compared to what other carriers would have to pay should

they be granted capacity expansion, is approximately ||| | GG

_ for a buildout of 7,000 to 10,000 nodes.2!

196 1d., 1 11.

197 1d.; 1975 JUA, Section 14.5.
198 Kennedy Dec., 1 11.

199 |d
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Sixth, the 1975 JUA provides AT&T the savings of the time value of money.?% While
AT&T pays its joint use fees in arrears annually (e.g., in March of 2018 for the year 2017), other
telecom providers pay pole attachment fees in advance semiannually (in June and December of
the billing year). AT&T therefore has use of its money for many months after other telecom
providers pay their attachment fees in advance. The annual cumulative and per pole advantage

to AT&T for the past five years from this benefit is as follows:2%

2014 | 2015 | 2016 | 2017 | 2018
Savings | | | |
Poles 397,221 | 401,099 412,357 418558 | 425,704 |
Adamaeper | | | HE 2 BEE N
pole

In sum, this advantage benefits AT&T by nearly ||| EGTGNGG:

Seventh, the 1975 JUA provides AT&T the unfettered priority space on each FPL joint
use pole.?% “Standard practice and code compliance also provides AT&T the right to the
preferred spot on the pole—the lowest position—which ensures easy access and quick
construction methods.”?% “Also, AT&T is almost always the first to attach to a new joint use
pole.”?% The flexibility of this preferred space allows AT&T easy and unencumbered access to
the pole, quick construction methods and elimination of any need to wait for any other attacher
to do make-ready.?%” In contrast, because AT&T typically does not attach at the lowest possible
point on the pole, other attachers often have to ask for permission to attach below AT&T or pay

AT&T to move and wait for it to do so. This causes cost and delay to other telecom providers

202 d., 1 12.
203 Id.

204 1d., 1 13.
205 1d., 1 20.
206 |d., 1 13.
207 1d., 1 20.
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which AT&T does not experience.?®® Finally, despite AT&T’s claims that attaching at the
lowest space on the pole is actually not preferred, they have never asked FPL to attach anywhere
else on the pole.?®® Indeed, the FCC’s recent one-touch make ready rules and accelerated access
timelines make clear that the FCC itself believes there is great value in avoiding make-ready
delays and facilitating the rapid deployment of communications facilities in the public interest.?*
Moreover, FPL is unaware of any accidents necessitating AT&T’s replacement of a joint use
pole cause by AT&T’s attachment position on the pole.?!

Eighth, the 1975 JUA provides AT&T free make-ready for the life of the joint use
attachment.?!? The terms of the 1975 JUA obligate the pole owner to operate and maintain the
joint use pole so long as there is a joint use attachment. “That means when the FPL pole reaches
end of life or when FPL is forced to relocate a joint use pole (e.g., the Department of
Transportation forces relocation of the pole for roadwork), FPL is responsible for
replacing/relocating the pole without contribution from AT&T. In accordance with the JUA, the
new replacement FPL pole must be built to accommodate AT&T’s joint use attachments.”?
Unless other telecom attachers are able to free ride on this arrangement because they are attached
to a joint use pole, they must pay FPL for the additional cost they cause in connection with a pole
replacement not cause by a third party (e.g., when the pole reaches the end of its useful life).
That amounts to AT&T saving - per pole for replacement of joint use poles that reach the

end of their life. Other attachers on just under 400,000 non-joint use-poles must pay such costs.

208 1d., 1 13. While the FCC’s one-touch make-ready process may ameliorate this issue somewhat, it remains to be
seen to what degree it will do so, and any suggestion by AT&T as to the future effect of one-touch make-ready is
pure conjecture. Subsequent attachers are still going to have to pay make-ready fees to have AT&T move. Id.

209 1d., 1 20.

210 See 2018 Third Report and Order, 17 14-114.

211 Kennedy Dec., 1 20.

22 d., 1 14.
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“FPL must replace about 3,000 poles each year because they have reached the end of their useful
life. AT&T is on about 1,000 of those poles receiving free make-ready. This saves AT&T about
I :ch year in avoided make-ready. "2

Ninth, the 1975 JUA provides that AT&T need not follow a permit process to obtain
approval in advance of attaching.?*®> Other telecom providers must do so. This means that other
telecom providers must incur the time and cost to obtain a permit, both of which AT&T avoids.
A typical permit costs [
In addition, the other telecom providers must perform and complete numerous tasks to finalize a
permit application, including reviewing FPL’s permit manual, collecting maps and data,
performing engineering calculations coordinating with other attachers and assembling and
completing various documentation for the permit package and post-attachment review. Mr.
Kennedy enumerates the numerous tasks another telecom provider must complete and estimates,
based on his experience, that the time to obtain a permit for each pole requires “several hours of
preparation time per pole, field work (including travel), office design work, and permit
preparation work” at a cost of approximately- per newly-installed pole.?*” “Given that
AT&T makes approximately 3,000 new attachments annually, under the JUA, AT&T saves
I i annual permit preparation costs.”?8

Mr. Kennedy further estimates that it could also take the attacher one or two months to
get the application package to FPL’s vendor, 45 days to get a response on the permit and, if

make-ready is required, another 90 days to complete the attachment process.?!® AT&T is spared

214 |d

251d., 1 15.

216 Id.

271d., 11 16, 17.
218 1d., 1 16.

219 Id.
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this wait time because it is not required to go through a permit and make-ready process. As Mr.
Kennedy puts it: “While it is difficult to quantify this advantage, clearly, for AT&T it would
include additional customers and increased revenues/income.”?%

Tenth, the 1975 JUA does not require that AT&T undergo the same post-inspection
process to which other telecom providers are subject.??! In addition, AT&T is not required to do
its own post-attachment inspection,?2 nor is there any evidence that AT&T itself actually does
any post-attachment inspections.??®> This means that AT&T saves not only the time required for
such inspections, but also the per pole cost for them which is [JJ|j per pole with no make ready
and - per pole with make-ready. Given that AT&T makes approximately 3,000 new
attachments annually, under the JUA it saves- in annual permitting and post-attachment
inspection costs.??*

Eleventh, the 1975 JUA “provides AT&T with unfettered access to FPL’s poles, thereby
essentially eliminating the potential for an unauthorized attachment.”??® There is no record of
AT&T having been charged an unauthorized attachment fee, but other attachers are subject to an
unauthorized attachment fee of [ ] %

Twelfth, the 1975 JUA provides that AT&T does not have to pay any indirect overhead
costs. “Where the JUA provides for the exchange of payment for make-ready . . ., AT&T is only
charged direct construction costs plus overheads that are required for the work. Other attachers

pay an allocation of all applicable overheads for make-ready work, including, for example,

220 Id.
221 d., 1 15.
222 |d
223 |d
224 |d
25 d., 1 18.
226 |d
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administrative and general expenses.”??’ This saves AT&T approximately 20% of the cost that

other telecom attachers must pay.??®

Fourteenth, the 1975 JUA provides AT&T the right to take ownership of a joint use pole
when FPL abandons it. In contrast, other telecom providers are required to pay for the removal

and/or relocation of their facilities when FPL abandons a pole.?®

27 1., § 109.
228 |d., Exhibit Jat 2.
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Fifteenth, the 1975 JUA provides AT&T the benefit of FPL sharing its common
grounding pole bond with AT&T. While other attachers may benefit from this common bond, if
additional bonding is required they must pay FPL for the work.?%

Sixteenth, the 1975 JUA eliminates any need for AT&T to pay insurance and bond fees
to protect FPL. Unlike other telecom attachers, AT&T is not required to carry insurance to
indemnify FPL and name it as an additional insured.?®” Also, AT&T is not required, as are other
telecom attachers, to purchase a bond annually to protect FPL against the cost of having to
remove attachments. Such bonds are based on the number of attachers and typically require
coverage of [l rer attachment.?8

Seventeenth, the 1975 JUA provides AT&T the benefit of stronger concrete poles set by
FPL at FPL’s expense.?® It is often the case that AT&T’s attachments to FPL’s pole add
“significant load on the pole . . . primarily driven by the increase in pole height and the girth of
the AT&T cable.”?*® Under FPL’s pole construction standards as approved by the Florida Public
Service Commission, the additional load caused by AT&T requires FPL to set concrete poles.
The 1975 JUA requires FPL to accommodate an increase in capacity without a contribution in
aid of construction, so the stronger concrete poles are set at FPL’s expense.?*! While AT&T
pays a higher attachment rate for concrete poles, that rate pales in comparison to the- cost
of installing such poles.??

Eighteenth, the 1975 JUA provides AT&T contribution from FPL to build a new

relocated pole line. As Mr. Kennedy explains:

26 d., 1 23.
Z1d., 1 24.
238 1d., 1 26.
291d., 1 25.
240 |d.

241 Id
242 Id
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When FPL builds a new transmission structure line over an existing distribution
pole line owned by either company, AT&T, at its own option, may relocate to a
new pole line and require FPL to pay for one half the construction of an equivalent
pole line to accommodate AT&T’s facilities. AT&T’s alleged competitors have no
such option. They may either stay on the new transmission structure line and
transfer their facilities to the new transmission poles or they can relocate their
facilities at their own costs.?*3

AT&T has completely failed to address, much less attempted to quantify, the great value
of all of the above benefits. In that way, this case is similar to the Verizon v. FPL Decision, in
which the Commission stated that Verizon:

has not produced any evidence showing that the monetary value of [its] advantages

is less than the difference between the Agreement Rates and the New or Old

Telecom Rates over time. Verizon provides no evidence regarding the value of

access to Florida Power’s poles or occupying the lowest usable space on each pole.

Verizon likewise made no attempt to estimate the costs Florida Power incurred by

installing taller poles to accommodate Verizon. For its 67,000 attachments, Verizon

was not required to pay make-ready costs and post-attachment inspection fees that
competitive LECs must pay, yet Verizon has made no attempt to quantify the
expenses it avoided under the Agreement.?4

4. FPL’s provision of voluntary access to AT&T provides
extraordinary benefit.

FPL provides AT&T access to its pole network voluntarily. Unlike with CLECs and
CATYV providers, FPL is under no legal obligation to provide mandatory access to AT&T.?#°
The voluntary access FPL provides AT&T, which can also be seen as FPL’s waiver of its right to
exclude AT&T from FPL’s pole infrastructure, provides extraordinary value to AT&T, both
historically and on an annual basis. As noted above, the Commission itself recognized in the

Verizon v. FPL Decision that such a grant of access provides value, stating that “Verizon

23 1d., 1 27, citing Joint Use Agreement, § 3.5
244 \/erizon v. FPL Decision, § 24.
245 See 2011 Pole Attachment Order, § 202.

60



PUBLIC VERSION

provides no evidence regarding the value of access to Florida Power’s poles . . . .”%*¢ Neither
does AT&T. FPL, however, has done so.

AT&T found an infrastructure partner in FPL which allowed AT&T to avoid the cost
of building an entire network on its own. In fact, AT&T “realized considerable benefits over
time in terms of cost and deployment efficiencies associated with its joint pole use arrangement
with FPL.”?*” The 1975 JUA “formed a sharing arrangement through which each party was able
to reduce its costs of service without compromising quality. This gave AT&T ready and
unfettered access to the joint pole network as if it were its own.”?*8 Absent mandatory access —
which it does not have — and the 1975 JUA, the least cost alternative for AT&T “would be the
avoided cost associated with building out an independent pole network — a very costly
alternative.”24

The value of this access to network deployment over time can be quantified as some of
the costs Mr. Kennedy has demonstrated AT&T avoids. The 1975 JUA allows AT&T to avoid
annual network deployment costs because FPL set both wood and concrete poles for AT&T.
AT&T’s avoided cost for pole setting has been significant. As AT&T makes approximately
3,000 new attachments per year, FPL sets the poles for those attachments. AT&T is therefore
avoiding the costs of replacing an FPL wood pole with another FPL wood pole taller and
stronger through make-ready process, which would cost AT&T about ||| > The 1975
JUA therefore allows AT&T to avoid pole setting costs of approximately_ annually.

Even if one views the avoided costs to AT&T conservatively, as the incremental cost to FPL to

246 \/erizon v. FPL Decision, § 24.
247 Zarakas Dec., { 32.

248 |d

291d., ¥ 27.

250 Kennedy Dec., 1 10.
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build each pole tall and strong enough to support AT&T’s attachments, AT&T avoids a cost of
-per pole. Annually, that is an avoided costs of almost- per year. Cumulatively,
for the 420,914 poles FPL has provided Verizon over the lifetime of the 1975 JUA, that is an
avoided cost of ||| EG_ =

FPL’s voluntary grant of access to AT&T can also be seen to provide AT&T avoided
costs in terms of avoided annual market rental rates. AT&T pays a mutually agreed upon rate
based on the ownership share allocation it negotiated with an infrastructure partner in the 1975
JUA. In contrast, if AT&T were not party to the 1975 JUA, it would pay FPL a market rate to
attach to FPL’s pole infrastructure. The best indicators of this rate are the rates that AT&T pays
FPL for access to FPL’s transmission facilities, to which AT&T is entitled to neither mandatory
access nor regulated rates and the rates other unregulated entities pay FPL for pole attachments,
and the rates unregulated entities pay for attachments to FPL’s poles.?®> When compared to

those rates, the JUA rate saved AT&T the following amount per pole for 2014 to 2018:2%3

2014 2015 2016 2017 2018 j

| Value to AT&T -::-::-::-::-

Using an average number of 418,558 AT&T attachments per year on FPL poles, the

cumulative annual savings to AT&T for 2014 to 2018 is as follows:

2014 | 2015 | 2016 | 2017 | 2018 |
ol | [ I D B e
Value to
AT&T
21 d., 979, 33.

252 Kennedy Dec., 1 7.B.
23 g,
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In short, the 1975 JUA allows AT&T to avoid paying total market rates of |||
I Ay way one looks at the avoided cost to AT&T provided by the value of
FPL’s grant of voluntary access, that value is critical to this proceeding. As Mr. Zarakas
explains: “The Commission also recognized that ILECs receive value from access (to utility
poles) itself which would likely be significant in monetary terms.”2>*

Finally, the 1975 JUA also provided AT&T value in terms of obtaining and serving
customers and building goodwill. “Seamless access to a pole network in the era before
implementation of the Telecommunications Act of 1996 also allowed AT&T to establish itself as
a reliable service provider in the eyes of its customers, which was a key factor in enabling the
company to maintain a strong market share in the evolving market.”?%

5. AT&T’s net benefits are not outweighed by its obligations as a pole
owner.

AT&T claims that any benefits it receives under the 1975 JUA are offset by its
obligations as a pole owner.?*® Several telling facts put the lie to AT&T’s specious position.

First, AT&T has had several opportunities to get out of the pole owning business. FPL
has proposed a purchase of all of AT&T’s poles multiple times. AT&T has failed to follow up
each time.?®” This is an admission that AT&T prefers to seek the best of both worlds, owning
some poles but not so many as to incur the costs FPL does as a pole owner, while maintaining
joint use terms and conditions but demanding CLEC rates.

Second, AT&T’s alleged burdens as a pole owner are minimized by the reality that

AT&T does not actually invest in its pole network. Indeed, AT&T has chosen deliberately over

254 Zarakas Dec., 1 32.

255 |d

256 Complaint, 1 30.

257 Kennedy Dec., 1 36; Zarakas Dec., 1 27, 30, 34.
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time not to invest in its own pole infrastructure. As Mr. Kennedy explains, the 1975 Letter and
ensuing letters establish that AT&T knew it needed to reach intended pole ownership
benchmarks.?®® It simply failed to do so. In fact, AT&T chose not to invest in its pole plant
base. As Mr. Zarakas explains:

Both FPL and AT&T added poles on an annual basis through roughly 1998, when

each company’s pole count increased by more than 30,000 poles. After that time,

AT&T engaged in little pole construction. The change in the percentage of

AT&T’s pole ownership was thus due to AT&T’s own initiatives; it could have

maintained a pole ownership ratio that was at or near that in place in 1975 by

building out more poles.?*®
Moreover, the “reduction in AT&T’s percentage of pole ownership is due to AT&T not engaging
in new pole construction. Furthermore, AT&T has not sought to purchase any joint use poles
from FPL as a means of attaining the objective percentage of pole ownership. Thus, any
reduction in the percentages of pole ownership largely reflects AT&T’s own preferences. Going
forward, AT&T can increase its percentage of pole ownership if it is willing to construct new
poles. It can also request transfers of pole ownership from FPL.”2%

The day-to-day operational facts bear out AT&T’s intentional decision not to invest in
pole infrastructure. FPL sets new joint use poles, not AT&T.25 When poles fail, AT&T does
not replace them.?®? There is no mystery as to why AT&T is not interested in owning more

poles: “The decline in AT&T’s pole ownership percentage also coincides with the change in

regulation away from a rate of return framework in which earnings are based on a rate base. The

258 Kennedy Dec., 1 33.
259 Zarakas Dec., 1 5.
260 |d., 1 20.

261 Kennedy Dec., 1 34.
262 |d
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shift away from rate-of-return regulation for ILECs has reduced their incentives to invest in
assets,”263

Third, it is not appropriate to treat the obligations AT&T has as a pole owner as an offset
to what FPL should be paid. Rather, those obligations are reflected in the amount AT&T charges
its attachers for the use of AT&T’s poles. AT&T’s rates to attachers capture investment,
operations, overhead and maintenance expenses similarly to how those expenses are captured for
FPL through its FERC accounts. AT&T is therefore reimbursed for its pole ownership costs
through the rates it charges attachers. In sum, AT&T’s pole ownership obligations impact
ATT’s pole attachment revenues from attachers, not ATT’s expenses to FPL.

Finally, there is a simple mathematical reason why AT&T’s obligations as a pole owner
vis a vis AT&T do not outweigh its benefits. AT&T now owns roughly 34% of the parties’ joint
use poles and FPL owns roughly 66%. AT&T would have the Commission believe any benefits
it receives net out due to any costs or obligations it occurs. AT&T, however, simply ignores the
22% of the poles it does not own and as to which it suffers no costs or disadvantages as a “pole
owner.”

6. The 1975 JUA rate is the appropriate and lawful rate.

Under the framework of the 2011 Pole Attachment Order, which FPL has shown does not
apply to this matter, the value of the material benefits to AT&T under the 1975 JUA, the
extraordinary value of FPL’s grant of voluntary access to its poles and the lack of any real

ownership burdens on AT&T combine to establish that the 1975 JUA rate is just and reasonable.

23 Zarakas Dec., { 21.
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The Commission here must look to the “totality of [the] agreement[]” and determine whether
there must be “similar treatment of similarly situated providers.”24

AT&T has failed to carry its burden of showing that it is similarly situated to its alleged
competitors and that the 1975 JUA rates are unjust and unreasonable. AT&T does not even
attempt to account for the numerous advantages it is afforded under the 1975 JUA or the value of
those advantages.

FPL, in contrast, has provided “sufficient justification” for the 1975 JUA rates showing
that AT&T “has been advantaged relative to a typical competitor . .. .”2%° FPL has established
eighteen material advantages to AT&T under the 1975 JUA, many of which provide significant
monetary value to AT&T, that other telecom providers do not receive, ranging from the great
financial benefit of avoided rates, avoided make ready and avoided pole setting to the ease and
convenience of a lack of permitting and post-attachment inspections, preferred pole space access
and common bonding.?® In addition, FPL has put forth quantifications of the exceptional value
of the grant of voluntary access both historically and on annual basis in terms of avoided rates
and deployment costs. Finally, FPL has put the lie to AT&T’s claim that it would rather not be
subject to the alleged burdens of pole ownership. The 1975 JUA rates are just and reasonable
because AT&T receives significant net material advantages as compared to other telecom
providers and is not similarly situated to such providers.

This proceeding thus stands in contrast to the only proceeding where the Commission has
evaluated whether the rates under a joint use agreement are justified— the Verizon v. Dominion

Decision. There, the Commission found that the electric utility had “overstated” the value of a

264 |n the Matter of Verizon Virginia, LLC & Verizon S., Inc., Complainants, 32 F.C.C. Rcd. 3750, { 10, citing 2011
Pole Attachment Order, 1 216.

265 1d.., 11 20-22 (internal citations omitted).

266 See Section V.B.3, supra.
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number of benefits under the joint use agreement and also failed to “quantify the purported

material advantages” to the ILEC.?” Here, however, FPL has enumerated numerous material

advantages to AT&T, provided fact-based values for those advantages wherever possible and

offered a valuation of FPL’s grant of voluntary access to AT&T. Finally, to remove any doubt

as to the value of the benefits under the 1975 JUA, FPL has established that AT&T has chosen to

preserve its benefits, rights and obligations as a joint use owner by rejecting several proposals

from FPL to buy all of AT&T’s poles. As Mr. Zarakas explains this decision:

[AT&T’s Declarations of Ms. Miller, Mr. Peters, and Dr. Dippon] are
contradicted by AT&T’s own actions and revealed preference. A reasonable and
very practical test of comparability is whether or not AT&T is willing to
substitute its joint use agreement for an arrangement that is the same or
comparable to that provided by FPL to non-ILECs. As indicated above, FPL has
sought several times to purchase AT&T’s poles and negotiate attachment
arrangements and rates that would be comparable to the arrangements and rates
that FPL provides to non-ILECs. Such a conversion would remove any doubt
about whether or not ILEC and non-ILEC attachment arrangements are
comparably situated. However, FPL indicates that AT&T did not respond to its
offers, strongly suggesting that AT&T does not consider that the two pole
attachment arrangements — one under the Joint Use Agreement and the other
under FPL’s lease arrangements to non-LECs — are similarly situated.?®

In sum, a “foundational element[] underlying AT&T’s assertion that the pole attachment

rates charged by FPL are unjust and unreasonable [is] without basis and contradicted by the

available evidence. Specifically: . . . AT&T’s revealed preference (in opting to not accept FPL’s

offer to buy AT&T’s poles and negotiate a pole attachment arrangement that would be

comparable to that provided to non-ILECSs) indicates that AT&T receives positive net benefits

under the joint use agreement.”2%°

%67 |n the Matter of Verizon Virginia, LLC & Verizon S., Inc., Complainants, 32 F.C.C. Red. 3750, 11 18, 20.
268 Zarakas Dec., 1 30; see id. 1 17, 29-33.
%69 1d., 1 34.
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7. AT&T is not entitled to the old telecom rate, but even if it were, the
old telecom rate over time would be in excess of the current JUA rate.

The 2011 Pole Attachment Order provides that in ILEC complaint proceedings where the
Commission finds it appropriate to evaluate the justness and reasonableness of rates due to the
newness of the agreement and/or the exertion of bargaining power by the electric utility, the old
telecom rate will serve as a “reference point.”2"® FPL has shown above that the Commission
should not engage in an analysis of the 1975 JUA rates or look to the old telecom rate as a
reference point. First, the 1975 JUA is a longstanding agreement that predates the 2011 Pole
Attachment Order by 36 years and FPL did not exert any bargaining power over AT&T, thus the
Commission should not evaluate the justness and reasonableness of the 1975 JUA rates. Second,
even if the Commission did evaluate the justness and reasonableness of the 1975 JUA rates, FPL
has enumerated and quantified net material advantages that fully justify the 1975 JUA rates.

Assuming arguendo, however, that despite the foregoing the Commission finds it
necessary to look to the old telecom rate as a reference point, that reference point simply
provides further evidence that the 1975 JUA rates are just and reasonable. In fact, over the
course of 2014 to 2018, the average of the correctly calculated old telecom rate is higher than the
1975 JUA rates.

Ms. Deaton provides the calculation of the old telecom rates for AT&T’s attachments to
FPL’s poles for 2014-18 as shown below and reflect that they are in fact higher in every year

than the rates charged AT&T under the 1975 JUA:?"!

270 |n the Matter of Verizon Virginia, LLC & Verizon S., Inc., Complainants, 32 F.C.C. Rcd. 3750, { 4, citing 2011
Pole Attachment Order, { 218.
271 Deaton Dec., 1 9.
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Rate 2014 | 2015 | 2016 | 2017 | 2018
Old Telecom Rate per - O B N
distribution pole (base contract

rate) B | | | |
1975 JUA Rate per distribution |||l [N TN [T T

pole (base contract rate)

In fact, “[i]f AT&T and FPL each paid one another an attachment rate at the properly

calculated pre-existing telecom rate for the years 2014-18, AT&T would owe FPL an additional

As explained in Section I1.B., supra, Ms. Deaton calculated the old telecom rates using
input data for the FCC’s formulas provided by joint use audits and a statistically reliable joint use
survey.?”®  Alpine Communication Corp. performed the audit in the ordinary course of business
and performed the survey at FPL’s request and direction.?’* Mr. Davis, FPL’s statistical expert,
ensured the statistical reliability of the survey.?”> FPL’s joint use expert, Mr. Kennedy,
synthesized the audit and survey data and provided the FCC formula inputs for Ms. Deaton to
perform the rate calculations.?’® AT&T did no such data gathering or analysis and simply used
the FCC’s presumptive formula inputs. FPL’s formula inputs, however, based on actual data,

were as follows:?"’

272 Kennedy Dec., 1 38. This figure assumes that AT&T’s argument regarding the applicable statute of limitations at
five years is valid, a position with which FPL disagrees.

273 Deaton Dec., 11 8-9.

274 Murphy, Dec., 11 4-23. .

25 Davis Dec., 11 1-8. .

276 Kennedy Dec., 11 30-31.

217 1d., 1 30.
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FCC Variables FPL Distribution Poles
with AT&T Attached
AT&T Total Space Used 4.5’
Total Number of Attaching 2.99
Entities

Average Pole Height 40.4°
Usable Space 15.9
Unusable Space * 24.5°

* 40’ wood poles require 6.5 of burial depth.

In addition, FPL used the same rate of return in its calculations as did AT&T.?"®

The comparison of the old telecom rate to the 1975 JUA rates is further compelling
evidence that the 1975 JUA rates are just and reasonable. First, the general equivalence of the
two rates directly undercuts the position of AT&T’s witness, Dr. Dippon, that the 1975 JUA
rates exceed the old telecom rate.?”® Second, the general equivalence of the two rates shows that
the 1975 JUA rates comport with the Commission’s reference point pursuant to the 2011 Pole

Attachment Order.

278 Two points bear mention here. First, FPL has no authorized rate of return approved by a Florida Public Service
Commission order, so it is entitled to use the Commission’s default rate of 11.25%. In the interests of fairness,
however, FPL used the same rate of return, decreasing annually starting in 2016, that AT&T was required to use by
the Commission’s orders applicable to ILECs. Deaton Dec., { 8; Kennedy Dec., 1 31. Second, the
“Communications Workers Safety Space” must be included in the total space allocated to AT&T because AT&T is
the cost-causer for that space; but for FPL specifically building its own electric distribution poles tall enough to
accommodate AT&T specifically, the 40” of safety space would not exist. Kennedy Dec., 30 n.26. The
Commission’s prior order regarding safety space being allocated to the electric utility applied only to CLECs and
CATV companies, which had mandatory access rights to poles that had already been built such that they were
neither the cost-causer nor the party that directly contracted for the safety space.

279 Dippon Dec., 11 23-25.
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V1. Even if the 2018 Third Report and Order Presumption Applies, the 1975 JUA Rates
are Just and Reasonable.

A The 1975 JUA Rates Are Just and Reasonable

FPL has shown in Section IV that the 2018 Third Report and Order presumption
regarding the new telecom rate does not apply in this case and in Section v. that under the
framework of the 2011 Pole Attachment Order the 1975 JUA rates are lawful. Even assuming,
however, for the sake of argument that one were to analyze the 1975 JUA rates under the 2018
Third Report and Order rubric, the rates remain just and reasonable.

The 2018 Third Report and Order established a rebuttable presumption for “new and
newly-renewed” joint use agreements — which the 1975 JUA is not — “that the incumbent LEC
should be charged no higher than the pole attachment rate for telecommunications attachers
calculated in accordance with section 1.1406(e)(2) of the Commission’s rules.”?° The
Commission also noted in the 2018 Third Report and Order that “there may be some cases in
which incumbent LECs may continue to possess greater bargaining power than other attachers,
for example in geographic areas where the incumbent LEC continues to own a large number of
poles.”28!

The rate presumption is rebuttable: “The utility can rebut the presumption with clear and
convincing evidence that the incumbent LEC receives net benefits under its pole attachment
agreement with the utility that materially advantage the incumbent LEC over other
telecommunications attachers.”?®2 The Commission went on to explicate some of the evidence

which could rebut the presumption:

280 2018 Third Report and Order, 1 126 (citations omitted).

281 |d

282 1d., 1 23. The Supreme Court has defined the “clear and convincing” standard as demonstrating evidence that is
“highly probable,” or that is substantially more likely to be true than untrue. Colorado v. New Mexico, 467 U.S.
310, 316 (1984); see also Black’s Law Dictionary (11th ed. 2019). The clear and convincing standard is considered
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Such material benefits may include [p]aying significantly lower make-ready

costs; [n]o advance approval to make attachments; [n]o post-attachment

inspection costs; [r]ights-of-way often obtained by electric company; [g]uaranteed

space on the pole; [p]referential location on pole; [n]o relocation and

rearrangement costs; and [nJumerous additional rights such as approving and

denying pole access, collecting attachment rents and input on where new poles are

placed. If the utility can demonstrate that the incumbent LEC receives significant

material benefits beyond basic pole attachment or other rights given to another
telecommunications attacher, then we leave it to the parties to negotiate the

appropriate rate or tradeoffs to account for such additional benefits.?3
Finally, the Commission held that if the electric utility successfully rebutted the presumption, the
maximum rate that could apply would be the old telecom rate.?

FPL has met every condition to rebut the 2018 Third Report and Order’s presumption
and establish that the 1975 JUA rates are just and reasonable. First, this is certainly a case in
which AT&T *“continue[s] to possess greater bargaining power than other attachers [and] . . .
continues to own a large number of poles.”?5 As of 2017, AT&T owned 216,850 joint use
poles, or 34% of the total owned between the parties.?®® Not only is that a “large number of
poles” which are critical for FPL to access, but that number is greater than the “25 to 30%” ILEC
ownership ratio that caused the Commission concern that electric utilities could exercise

bargaining power.?8” Indeed, as Mr. Zarakas explains, FPL has not exercised any bargaining

power over AT&T.?8 Nor could FPL do so simply because AT&T owns 34% of the poles.?®

more rigorous than the “preponderance of the evidence” standard, which is met when a party convinces a fact finder
that the claim is more likely true than untrue, or that there is a greater than 50% chance that the claim is true. See
Black’s Law Dictionary (11th ed. 2019). Meanwhile, the clear and convincing standard is considered less rigorous
than the “beyond a reasonable doubt” standard, which means the evidence must produce in the mind of the trier of
fact a firm belief or conviction as to the facts sought to be established. See id.

283 2018 Third Report and Order , 1 128 (internal quotations and citations omitted).

241d., 1 129.

2852018 Third Report and Order, 1 126

286 Zarakas Dec., 1 4.

287 \erizon v. FPL Decision, { 5(citing 2011 Pole Attachment Order,  206).

288 Zarakas Dec., Section I11.

289 1d., 1 20.
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Second, FPL has provided clear and convincing evidence that AT&T receives “net
benefits under [the 1975 JUA with FPL] that materially advantage [AT&T] over other
telecommunications attachers.” Indeed, FPL has provided evidence of eighteen net benefits that
CLECs do not receive, including benefits identical to those explicated in the 2018 Third Report
and Order:

e paying significantly lower make-ready costs;

e no advance approval to make attachments;

e no post-attachment inspection costs;

e rights-of-way often obtained by electric company;

e guaranteed space on the pole;

e preferential location on pole;

e no relocation and rearrangement costs; and

e numerous additional rights.?%°
FPL has therefore provided evidence of exactly the type of benefits received by AT&T and no
other attachers that the Commission indicated would establish clear and convincing evidence
sufficient to rebut the new telecom rate presumption.

Third, FPL has also shown that should the Commission look to the old telecom rate to

establish an applicable rate here, the properly calculated old telecom rate is actually higher than

the 1975 JUA rates. The properly calculated old telecom rates as set forth above would actually

result in AT&T owning FPL a net payment of_.291

290 See generally Kennedy Dec.
21d., 1 38.

73



PUBLIC VERSION

In sum, even if the 2018 Third Report and Order applies to the 1975 JUA, the 1975 JUA

rates are just and reasonable because they are lower than the old telecom rate.

B. AT&T Is not Entitled to The New Telecom Rate, but Even if It Were,
The New Telecom Rate Must be Calculated Correctly.

FPL has established that the Third Report and Order’s rebuttable presumption does not
apply but that, even if it did, FPL has rebutted it by clear and convincing evidence. If, for some
reason, the Commission finds it necessary to evaluate the new telecom rate for AT&T’s
attachments to FPL’s poles, that rate should be properly calculated. The proper calculation of

the new telecom rates for AT&T’s attachments are as follows:2%2

Rate Year New Telecom Rate
2014
2015
2016
2017
2018

The proper calculation of the new telecom rates for FPL’s attachments to AT&T’s poles

are as follows?%:

Rate Year New Telecom Rate
2014
2015
2016
2017
2018

292 Deaton Dec., | 8.
293 Deaton Dec.,  11.
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If despite all of the law and facts to the contrary, AT&T and FPL were required to pay one
another using the the properly calculated new telecom rate formula for the years 2014-18, FPL
would owe AT&T || 2 The 1975 JUA and its rates, therefore, must not be
upended.

VII. Conclusion

Based on all of the foregoing, FPL asks that the Commission dismiss or deny AT&T’s
Complaint and the relief requested. On a retrospective basis, the Commission should not review
or disturb the terms of the January 1, 1975 Joint Use Agreement that AT&T proudly proclaimed
included a major change in space allocation and percentage ownership that AT&T sought and was
*accepted by FP&L.” On a prospective basis, there is nothing for the Commission to do, as FPL
terminated AT&T’s rights under the 1975 JUA.

FPL also states that it remains willing to engage in meaningful settlement negotiations that
involve each party’s respective corporate executives and which strike a sensible balance that
recognizes the value that joint use arrangements provide.

WHEREFORE, Florida Power & Light Company respectfully requests that the
Commission dismiss or deny AT&T’s Complaint and the requested relief, and provide such other

and further relief as the Commission deems just and proper.

294 As discussed above, FPL disagrees with AT&T’s argument that the applicable statute of limitations in this matter
is five years.
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RULE 1.721(M) VERIFICATION

I, Robert J. Gastner, as signatory to this submission, hereby verify that I have read this
Brief in Support of FPL’s Answer to AT&T’s Amended Complaint and, to the best of my
knowledge, infonnation, and belief formed after reasonably inquiry, it is well grounded in fact
and is warranted by existing law or a good faith argument for the extension, modification, or
reversal of existing law; and that it is not interposed for any improper purpose, such as to harass,

cause unnecessary delay, or needlessly increase the cost of the proceeding.

Robert Gastner
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

FLORIDA POWER & LIGHT COMPANY,

BELLSOUTH )
TELECOMMUNICATIONS, LLC, )
d/b/a AT&T Florida, )
) Proceeding No. 19-187
Complainant, )
) Bureau ID No. EB-19-MD-006
V. )
)
)
)
)

Respondent.

ANSWER

Pursuant to 47 CFR 8§1.726(b), Respondent Florida Power & Light Company (“FPL”)
responds as follows to the specific factual averments of BellSouth Telecommunications, LLC,
d/b/a AT&T Florida (“AT&T).!

1. Upon information and belief, FPL admits that the allegations of Paragraph 1 are
true.

2. FPL admits that the allegations of Paragraph 2 are true.

3. FPL admits: (1) that FPL and AT&T are parties to a joint use agreement (“JUA”)
dated January 1, 1975; (2) that this 1975 joint use agreement was last amended on or about June
1, 2007 to provide certain storm related protocols and a dispute resolution process; and (3) that
FPL terminated the parties’ 1975 JUA after receiving no payment under the agreement from
AT&T for the calendar years 2017 & 2018. FPL states that: (1) as of 2018, the parties’ jointly

used network currently consists of approximately 631,124 poles in the overlapping areas served

L FPL incorporates herein its Brief in Support of its Answer to the Amended Complaint of Bellsouth
Telecommunications, LLC, D/B/A AT&T Florida (“Answer Brief™).
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by FPL and AT&T; (2) as of 2018, FPL owned approximately 420,914 of those poles (66%), and
(3) that AT&T owned approximately 213,210 (34%) of those poles.?

4, FPL denies that the Federal Communications Commission (“Commission” or
“FCC”) has jurisdiction over this dispute for four independent reasons: (1) the Commission has
no statutory authority to regulate the rates, terms, and conditions of incumbent local exchange
carrier pole attachments; (2) even assuming the existence of such statutory authority, any
assertion of authority over the parties’ 1975 JUA would be an ultra vires, impermissibly
retroactive expansion of that authority; (3) the Florida Public Service Commission has, or may,
have jurisdiction over this dispute; and (4) AT&T has not met the Commission’s condition
precedent of good-faith negotiations prior to filing this Complaint.

5. FPL admits that the state of Florida has not submitted to the FCC a filing that
states it is taking jurisdiction over pole attachments pursuant to 47 USC 224(c)(2), but denies
that this lack of “certification” necessarily means the state of Florida lacks jurisdiction over this
particular dispute. The admission set forth above is made without prejudice toward FPL’s right
to seek the intervention of the Florida Public Service Commission, if necessary, to avoid a
massive shift of the cost of the jointly used network to FPL’s electric customers. In any event,
the dispute between the parties involves at least four “buckets” of substantive issues: (1) the rates
AT&T pays for access to FPL’s poles; (2) the rates FPL pays for access to AT&T’s poles; (3)
AT&T’s access rights to FPL’s poles; and (4) FPL’s access rights to AT&T’s poles. At best, the
Commission’s jurisdiction extends only to the first of these four issues. The Commission should
leave the parties’ long-standing contract intact as the Commission expressed in its 2011 Pole

Attachment Order. FPL denies any remaining allegations in this paragraph.

2 See Declaration of Thomas J. Kennedy, attached as Exhibit A (“Kennedy Dec.”), at { 35.
2
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6. FPL denies that there is no other action between the parties currently pending in
the Commission or any court or other government agency based on the same set of facts. On
July 1, 2019, FPL filed a civil breach-of-contract complaint against AT&T in the Circuit Court
of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida. On July 22, 2019,
AT&T removed the action to the U.S. District Court for the Southern District of Florida, West
Palm Beach Division.® In its Complaint, FPL alleges that AT&T has breached the 1975 JUA
entered into by both parties by failing to continue its contractually-obligated payments in the
amount of approximately [ ij for the 2017 and 2018 calendar years. The relief FPL
seeks includes, but is not limited to, the following: 1) an injunction requiring AT&T to
immediately remove its attachments from FPL’s poles; 2) a declaration stating that AT&T owns
the 5,320 poles on which AT&T’s equipment remained attached after receiving notice of
abandonment of said poles from FPL; and 3) a declaration that FPL no longer has any legal
ownership and/or responsibility for said abandoned poles. The action is currently pending before
the U.S. District Court for the Southern District of Florida, West Palm Beach Division.

FPL further denies that AT&T’s Complaint does not overlap with any issue in a notice-
and-comment rulemaking proceeding that is currently before the Commission. The Commission
is currently considering a petition for reconsideration which raises, among other issues, the
legality of the very rule upon which a portion of AT&T’s Complaint is based.* The comment
cycle in the above-referenced proceeding closed on November 19, 2018 and the Commission has

not yet reached a decision. Moreover, the order adopting the rule upon which AT&T’s

3 Florida Power & Light Co. v. BellSouth Telecommunications, LLC d/b/a AT&T Florida, No. 9:19-cv-81043-RLR
(S.D. Fla. 2019).

4 Petition for Reconsideration of the Coalition of Concerned Utilities, In the Matter of Accelerating Wireline
Broadband Deployment by Removing Barriers to Infrastructure Investment; Accelerating Wireless Broadband
Deployment by Removing Barriers to Infrastructure Investment, WC Docket No. 17-84, WT Docket No. 17-79
(Oct. 15, 2018).
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Complaint is based is currently under review in the United States Court of Appeals for the Ninth
Circuit.®

7. FPL admits that the parties engaged in written communications regarding certain
matters raised in AT&T’s Complaint and further admits that the parties held face-to-face
meetings regarding certain matters raised in AT&T’s Complaint. However, FPL denies any
remaining allegations in paragraph 7 and specifically denies that AT&T met its pre-filing
obligations pursuant to 47 C.F.R. 8 1.722(g). AT&T provided no specific details as to what it
believed was the just and reasonable rate or what it believed it should pay for its occupancy of
FPL’s poles during the 2017 calendar year. Also, over the next several months of discussion in
2018, contrary to what the FCC had contemplated for pre-suit negotiations, AT&T never
identified in writing the specific underlying allegations that would support its conclusion that the
contractual rates were not just and reasonable or that it was entitled to either the new or pre-
existing telecom rates.

8. FPL denies that AT&T “attaches to FPL’s poles on terms and conditions that are
materially comparable to those of ‘a telecommunications carrier or a cable operator.”” AT&T
attaches to FPL’s poles on terms and conditions that materially advantage AT&T over its CATV
and CLEC competitors. Chief among those material advantages are: (1) FPL has built and
maintained, and continues to build and maintain, poles of sufficient height and strength to
accommodate AT&T without any upfront capital cost to AT&T; and (2) FPL has contractually
agreed that, even in the event of a termination, AT&T can remain attached to FPL’s poles.

FPL also denies that it “continues to charge AT&T pole attachment rates significantly

higher than the [new telecom] rates charged to similarly situated telecommunications attachers.”

5 American Elec. Power Serv. Corp., et al. v. FCC, Case No. 19-70490 (9th Cir).
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First, FPL does not charge AT&T “pole attachment rates” at all. The parties operate under a
joint use agreement which contains a specific formula for determining how the costs of the joint
use network are shared. Second, even if the new telecom rate applied here (which it does not), it
should be applied on a per foot basis to avoid discriminatory effect on CATV licensees.

9. FPL admits that the Commission revised its ILEC complaint rule in 2018 to create
two rebuttable presumptions applicable to “pole attachment contracts” that are new or newly
renewed” after the 2018 Third Report and Order’s effective date of March 11, 2019. These
presumption include: (1) that an ILEC is similarly situated to CATV and non-ILEC telecom
carriers; and (2) that an ILEC may be charged a rate no higher than a rate determined in
accordance with the Commission’s telecom rate formula.® FPL denies that its 1975 JUA with
AT&T is either a “pole attachment contract” or that it was “new or newly renewed” after March
11, 2019, the effective date of the FCC’s 2018 Third Report and Order. The 1975 JUA has an
effective date of January 1, 1975, and was last revised with an effective date of June 1, 2007.
Moreover, the 1975 JUA was terminated effective August 26, 2019 pursuant to FPL’s
termination of the agreement resulting from AT&T failure to make its required payments under
the agreement for the previous two calendar years, and FPL is in the process of seeking an
injunction to remove AT&T’s facilities from its poles.

FPL denies that the 1975 JUA is “’newly renewed agreement’ entitled to the [2018 Third
Report and Order’s] presumption.” It denies that it has not alleged any competitive benefit that
could rebut the presumption, and it denies that the payments that AT&T is required to provide

under the 1975 JUA competitively disadvantage it. If anything, AT&T is in a competitively

6 As detailed more fully in its Answer Brief, FPL believes that the new ILEC complaint rule is arbitrary, capricious
and inconsistent with the law.



PUBLIC VERSION

advantageous position relative to other attaching entities. FPL denies any remaining allegations
in paragraph 9.

10. FPL admits that, under the Commission’s rules, similarly situated attachers should
pay similar pole attachment rates for comparable access, but denies that AT&T is similarly
situated to the attaching entities who pay the new telecom rate. FPL further denies that “AT&T
is entitled to rate relief in this case.” Moreover, FPL denies that the 2018 Third Report and
Order’s presumptions apply. Even assuming that presumption applies, FPL has provided the
Commission with more than enough evidence to successfully rebut it.

11. FPL denies that the 2018 Third Report and Order’s presumptions apply and
denies that the 1975 JUA is a “newly renewed” agreement under that order. FPL admits that the
“JUA’s initial term expired on January 1, 1980,” but denies that it has continued “in force
thereafter,” as it has been recently terminated due to AT&T failure to meet its payment
obligations under the agreement. FPL further denies that because of an event that occurred in
1980, the parties’ JUA is a “new or newly-renewed pole attachment agreement” and that the
2018 Third Report and Order’s new presumptions should apply to this proceeding

12. FPL denies its termination of the 1975 JUA placed the agreement into “evergreen
status” as that term is used in the 2018 Third Report and Order. The 1975 JUA is not in
evergreen status; it is terminated. In terms of contractual provisions, “evergreen” status refers to
an indefinite renewal, pending termination by either party. The contractual language that AT&T
mistakenly claims to be an “evergreen” clause is actually a perpetual license, exercisable at the
licensee’s option. See Article XVI of the JUA, attached as Exhibit 1 to AT&T’s Complaint.
Because FPL lacks the contractual ability to terminate AT&T’s license with respect to any

existing joint use poles (even for AT&T’s failure to provide any payments under the agreement
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for two years), there can be no “renewal” of the 1975 JUA with respect to existing joint use
poles. In this situation (as it relates to AT&T’s facilities on FPL’s poles), it is FPL—not
AT&T—that is “forced” to continue the relationship; AT&T is the only party with a choice in
the matter. FPL thus again denies that the 2018 Third Report and Order’s presumptions apply
and that the 1975 JUA is a “newly renewed” agreement under that order.

13. FPL denies that AT&T is entitled to a “rate determined in accordance with [47
C.F.R.] 81.1406(e)(2).” FPL denies that AT&T paid FPL in 2017 and 2018. FPL denies that its
base contract rates are excessively and unreasonably high. Even assuming that AT&T were
entitled to such a rate, FPL denies that AT&T has calculated the rate properly.” Based on the
information available to FPL, FPL asserts that the New Telecom Rate should be calculated as

follows:®

Rate Year New Telecom Rate
2014
2015
2016
2017
2018

14. FPL denies the allegations of Paragraph 14. FPL asserts that, in course of the
parties’ negotiations, FPL was never afforded the opportunity nor did FPL have the occasion to
“rebut the presumption” or identify the “advantage that AT&T enjoys over its competitors.”
AT&T’s implication that FPL failed to do so is a gross distortion of the parties’ negotiations. As
FPL repeatedly explained to AT&T, the 1975 JUA pre-dates both the 2011 Pole Attachment

Order and the 2018 Third Report and Order, and neither order is applicable to such agreements.

" FPL also denies that AT&T’s reference to the parties’ joint use rates for transmission poles has any relevance for
this proceeding.
8 Declaration of Renae B. Deaton (“Deaton Dec.”), { 8.
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At no time during the parties’ negotiations did AT&T come close to making a compelling
argument that either order applied to the parties’ relationship nor did AT&T ever request that
FPL “rebut the presumption.”

15. FPL admits that Verizon Florida, LLC (“Verizon”) filed a complaint against FPL,
that the Commission’s Enforcement Bureau found that Verizon had not met its burden of
showing that the parties’ agreement rates are unjust and unreasonable,® and that the Enforcement
Bureau then dismissed Verizon’s complaint against FPL without prejudice.’® However, FPL
fails to understand how this previous proceeding has any factual relevance to the instant matter
or why AT&T referenced it in paragraph 15 of its Complaint. FPL denies the remaining factual
averments of this paragraph. With respect to AT&T’s assertion that FPL cannot supply evidence
to rebut the 2018 Third Report and Order’s new presumptions, FPL again notes that the
Commission’s new complaint procedures by their express terms do not apply to the parties’
decades old agreement. However, FPL has supplied “clear and convincing” evidence along with
its response to AT&T’s Complaint to establish that AT&T is materially advantaged over other
attaching entities. First and foremost, the plain language of the 1975 JUA rebuts any notion that
AT&T is similarly situated to other attaching entities. In addition, FPL has submitted the
testimony of FPL’s witnesses, the analysis of Thomas Kennedy and the economic evaluation
submitted by William Zarakas, and actual, current data regarding the parties’ attachments to
rebut the presumption in this case.!*

16. FPL denies all of AT&T’s averments in paragraph 16. A comparison between the

parties’ 1975 JUA and a license agreement is neither required nor appropriate in this proceeding.

% In the Matter of Verizon Fla. LLC, Complainant, 30 FCC Rcd 1140, 1147 (2015).

101d. at 1150.

11 See Kennedy Dec.; Declaration of William P. Zarakas (“Zarakas Dec.”); Declaration of Robert Murphy (“Murphy
Dec.); Declaration of Ronald J. Davis (“Davis Dec.”).
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However, FPL has supplied “clear and convincing” evidence along with its response to AT&T’s
Complaint to establish that AT&T is not similarly situated to other attaching entities. In the first
sentence of paragraph 16, AT&T cites the 2011 Pole Attachment Order for the proposition that
“FPL must weigh and account for all of the different rights and responsibilities (of which there
are many) placed on AT&T as compared to its competitors” (emphasis in original) and
specifically quotes paragraph 216 n.654 of the 2011 Pole Attachment Order as follows: “A
failure to weigh, and account for, the different rights and responsibilities in 1975 JUA[s] could
lead to marketplace distortions.” However, the complete context of the 2011 Pole Attachment
Order completely undercuts AT&T’s argument. In the quotations, the Commission was simply
stating that giving ILECs the telecom rate would give ILECs an unfair advantage over other
attaching entities.’> To emphasize this point, the footnote quoted by AT&T also includes a
lengthy acknowledgement of the many benefits to ILECs under 1975 JUAs, and, in fact, the
Commission stated in the very next sentence following the sentence quoted by AT&T: “We
therefore reject arguments that rates for pole attachments by incumbent LECs should always be
identical to those of telecommunications carriers or cable operators.”?

In addition, AT&T also avers that “after a JUA terminates” it “eliminates any possible
‘prospective value’ to an ILEC from many JUA terms.” In response, FPL states AT&T’s
existing attachments have already benefited from all of the provisions of the 1975 JUA. The
Commission has specifically noted this in the past.'* Thus, this argument is specious because the
specific provisions to which AT&T is referring relate to deployment.’® Any existing attachment

to which the rate will be applied prospectively has already been deployed, so it has already

122011 Pole Attachment Order, 26 FCC Rcd 5240, 5335 (f 216, n.654).

B d.

14 See In the Matter of Verizon Fla. LLC, Complainant, 30 F.C.C. Rcd. 1140, 1148-49 (2015).
15 Compl. 1 16 (citing ATT00068).
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received preferential treatment under the parties’ agreement. AT&T’s right to deploy new
attachments has been terminated, so there will be no new attachments for which AT&T will be
prospectively charged the 1975 JUA’s current adjustment rate without also benefiting from its
favorable deployment benefits.

17. FPL admits that Section XI11.A.4 of the parties’ JUA states that “Each Party shall
continue to perform its obligations under the JUA pending final resolution of any Dispute, unless
to do so would be impossible or impracticable under the circumstances.”*® FPL also admits that
it terminated the parties’ agreement and has taken steps to remove AT&T’s equipment from
FPL’s infrastructure. FPL took both these steps due to lack of payment by AT&T. FPL denies
the remaining allegations in this paragraph.

AT&T’s Complaint completely fails to disclose the fact that AT&T refused to provide
FPL with any compensation whatsoever under the 1975 JUA for two full calendar years’ worth
of rental payments. AT&T then mischaracterizes FPL’s fully justified actions to recoup the
I ocd to it by AT&T as “unwarranted operational pressure on AT&T in an
apparent effort to persuade AT&T to drop its justified request for just and reasonable rates.”*’
AT&T's nonpayment had a substantial effect. FPL's customer rates are established on the basis
of (a) FPL paying for its ownership share of the 1975 JUA costs; and (b) AT&T paying its
ownership share. By AT&T unilaterally ceasing payment, it effectively asked FPL’s customers
to bear all of AT&T's ownership share. AT&T’s implication that FPL’s collection efforts were
somehow linked to the parties’ negotiations is simply not a good faith assertion. In a similar

effort, AT&T also mischaracterizes FPL’s collection efforts as evidence of FPL’s superior

16 See ATTO00137 (JUA § 13A.4). FPL also asserts that AT&T and not FPL is the party that violated this provision
of the parties’ agreement due to its refusal to make payments under the agreement during the parties’ dispute.
" Compl., 1 17.

10
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bargaining power.'® However, the fact that AT&T felt secure enough in its position relative to
FPL to simply stop making payments under the parties’ agreement disproves any notion that it
lacks bargaining power to FPL. AT&T knows that its pre-filing self-help and refusal to meet its
obligations under the 1975 JUA were unlawful. That is why it specifically drafted its Complaint
to conceal these facts from the Commission.

Moreover, AT&T’s assertion that “FPL has used its pole ownership advantage to try to
forever charge AT&T exceptionally high, and annually increasing, rental rates” is contradicted
by the allegations in AT&T’s Complaint and the undisputed facts in this proceeding.!® In
contrast to AT&T’s assertions, FPL has taken steps to sever AT&T’s contractual obligations to
FPL due to AT&T’s unjustified self-help.?° AT&T is the party that is fighting to continue
receiving the benefits it negotiated for under the parties’ contract, not the other way around.

In addition, AT&T’s Complaint falsely claims that FPL refused to negotiate with respect
to the 1975 JUA rate provisions.?! On the contrary, AT&T was the party who refused to
renegotiate the terms of the parties’ agreement.?> Moreover, as noted above, AT&T never
provided FPL with any of the allegations or arguments that form the basis of its Complaint. In
fact, AT&T never provided FPL with any sort of concrete proposal or specific objection to which
FPL could respond.

18. FPL denies the allegations of this paragraph. As noted above, the 2018 Third Report
and Order’s rebuttable presumption and decisional framework do not apply to the 1975 JUA,

which is not a “new” or “newly renewed” agreement. The issues raised in the Complaint must

8d.

9d.

20 d.

2l See, e.g., id. 1 17; see also id. 27 (“FPL has not just refused to discuss just and reasonable rates . . ..”).

22 See ATTO00197 (stating that “AT&T indicated at the December 7 meeting that AT&T had not and was not
initiating re-negotiation of the rate. If AT&T does not want to renegotiate the rate, FPL must continue to rely upon
the terms of the Agreement for calculating the rate.”).

11
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therefore be decided under the analytical framework of the 2011 Pole Attachment Order. “We
recognize that this divergence from past practice will impact privately-negotiated agreements
and so the presumption will only apply, as it relates to existing contracts, upon renewal of those
agreements.”?® “Until that time, for existing agreements, the 2011 Pole Attachment Order’s

guidance regarding review of incumbent LEC pole attachment complaints will continue to

124

apply.

The issue before the Commission thus becomes whether, under the 2011 Pole Attachment
Order, the Commission should engage in a review of the 1975 JUA rates, terms and conditions.
It should not. The 1975 JUA meets every indicia the Commission has identified as precluding
such a review. The 1975 JUA is a longstanding historic agreement that predates the 2011 Pole
Attachment Order by decades, AT&T did not have inferior bargaining power to FPL either in
1975 or recently, AT&T does not lack the ability to terminate or renegotiate the agreement, and
the 1975 JUA rates are in fact generally lower than the old telecom rate.

19. FPL denies the allegations of this paragraph. FPL has established that the 2018
Third Report and Order’s rebuttable presumption does not apply but that, even if it did, FPL has
rebutted it by clear and convincing evidence.? If, for some reason, the Commission finds it
necessary to evaluate the new telecom rate, that rate should be properly calculated. AT&T did
not properly calculate the new telecom rate. Rather, the proper calculation of the new telecom

rate is as follows:%®

232018 Third Report and Order, § 127 (internal citation omitted).

% |d.at n.478.

%5 FPL also again denies that AT&T’s reference to the parties’ joint use rates for transmission poles has any
relevance for this proceeding.

% Deaton Dec., 1 8.

12
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Rate Year New Telecom Rate
2014
2015
2016
2017
2018

20. FPL admits that the Commission’s position has been that incumbent carriers such
as AT&T have been entitled to a just and reasonable rate since July 12, 2011, but denies that the
cost-sharing arrangement within the parties’ 1975 JUA yields unjust or unreasonable rates. FPL
also notes that AT&T apparently also considered the 1975 JUA to be “just and reasonable” until
very recently. Despite its alleged rights under the law since July 12, 2011, AT&T did not take
exception to the parties’ 1975 JUA until August 21, 2018.2" FPL denies that the presumptions
from the 2018 Third Report and Order apply to this proceeding; it denies that the parties’ JUA is
“the direct result of unequal bargaining power;” it denies that AT&T is “locked in by an
evergreen provision” in the parties’ JUA, it denies that AT&T does not receive “any net material
benefits that advantage AT&T” over attachers; and FPL denies any remaining allegations in this
paragraph.

21. FPL again denies that the parties’ 1975 JUA is “not just and reasonable.” FPL
again disputes that either the Commission’s preexisting or new telecom rate are relevant to this
proceeding. FPL also disputes and denies AT&T characterizations regarding the extent to which
the rates contained in the parties’ 1975 JUA differ from the Commission’s regulated rates. FPL

calculates the preexisting telecom rate as follows:

27 See Compl., Exhibit 5 (ATT00164).
13
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Old Telecom Rate 2014 | 2015 | 2016 | 2017 | 2018 |

Rate per distribution pole (base ||| TN TN T TR

contract rate)

The old telecom rates over time are indeed higher than the 1975 JUA rates for AT&T’s

attachments to FPL’s poles, which are:

1975 JUA Rate 2014 | 2015 | 2016 | 2017 | 2018 |

Rate per distribution pole - - - - -

(base contract rate)

22, FPL admits that paragraph 22 accurately notes the base contract rates contained in
the parties’ agreement but denies the rest of the factual allegations in this paragraph. As an
initial matter, AT&T bases its allegations regarding the pole space used by the parties’ on the
FCC’s assumptions rather than actual evidence regarding space actually used by the parties.
However, putting aside this point, AT&T’s assertions that the space used by the parties on their
respective poles is somehow related the parties bargaining power is wildly misplaced. The
parties’ 1975 JUA guarantees each party access to the other party’s poles. The amount of space
used does not need to be comparable because AT&T’s and FPL’s use of pole infrastructure is not
comparable. They are not offering the same type of service; they are not attaching the same type
of equipment to poles; they do not have the same space requirements; and they are not
competitors. It makes sense for the Commission to pursue a policy of rate parity in the context
of rates provided to two competitive LECs attached to the same pole as they are competitors with
the same space needs. No such similar competitive or public policy concerns exist between
AT&T & FPL, and the fact that two vastly different entities operating in two vastly different

industries is hardly surprising let evidence of unequal bargaining power.

14
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In addition, unlike cable television service providers and competitive LECs which have
no statutory right to attach to FPL’s infrastructure absent available capacity for them to do so,
AT&T negotiated the contractual right to attach to FPL’s infrastructure regardless of whether
there is capacity or not. Without this contractual obligation, FPL would have constructed a pole
network with no more capacity than it needs to provide electrical service.?® Moreover, without
another attaching entity’s presence on a pole, FPL would have no need for a safety space on its
pole and would not construct poles to include one.?® Thus, in the context of the parties’
relationship, AT&T is the cost causer of the safety space on the parties’ poles and FPL’s
ratepayers should not be responsible for an expense incurred solely for AT&T’s benefit.

23. FPL admits that the relative pole ownership percentages supplied by AT&T in
paragraph 23 are accurate. However, FPL denies any further factual allegations contained in this
paragraph. FPL again asserts that it does not possess any “market power” or “bargaining
leverage” with respect to the parties’ relationship nor did exercise any “market power” during the
course of its negotiations with AT&T.3® Contrary to AT&T’s assertions, the absence of
bargaining power on the part of FPL is evidenced by the course of negotiations between FPL and
AT&T. Infact, AT&T was the party that refused to renegotiate the terms of the parties’
agreement.®

Moreover, over the last five years, FPL has offered to purchase AT&T’s poles and

negotiate attachment rates and arrangements that would be comparable to what FPL provides to

28 Kennedy Dec.{ 7.

2 d.

30 FPL also objects to AT&T reliance on the Verizon Virginia decision. As the reasoning provided in that order
relies upon redacted portions of the record not available to either party in this proceeding, it is difficult to see how it
could have any precedential value. See Verizon Virginia, LLC and Verizon South, Inc., v. Virginia Electric and
Power Company d/b/a Dominion Virginia Power, 32 FCC Rcd 3750, 3764 (2017).

31 See ATTO00197 (stating that “AT&T indicated at the December 7 meeting that AT&T had not and was not
initiating re-negotiation of the rate. If AT&T does not want to renegotiate the rate, FPL must continue to rely upon
the terms of the Agreement for calculating the rate.”).
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non-1LECs.®? However, AT&T was largely unresponsive to this offer. FPL’s offers and
AT&T’s decisions to not accept them rebuts AT&T’s accusations of abuse of market power for
two reasons. First, AT&T’s decision demonstrates that it finds more value in the 1975 JUA over
what it would be afforded under lease arrangements provided by FPL to other attachers.*
Second, FPL’s behavior does not indicate that it was exerting bargaining power to force AT&T
into continuing with the 1975 JUA. Instead, any impasse in negotiation stems from AT&T’s
preference for retaining the 1975 JUA pole attachment while also demanding that it pay the rate
associated with a differently situated pole attachment arrangement (i.e., under the non-ILEC
telecom rate).3*

In addition, relying on the percentage of pole ownership as a primary indicator of
bargaining power is misleading.® Joint pole ownership involves mutual dependence on pole
access, which differs significantly from the buyer / seller relationships underlying traditional
market power analysis (i.e., where buyers of a service are also not sellers of the same service).
FPL would have been significantly harmed by foreclosure of access to the 40% of joint use
network poles that were owned by AT&T in 1975, and will likewise be harmed by foreclosure of
access to the 34% of that are currently owned by AT&T.*® It would be irrational for FPL to
engage in a game of brinksmanship with AT&T, irrespective of any potential differences
between FPL and AT&T in harm associated with loss of the 1975 JUA. ¥’

24, FPL again notes that it is not the party in this proceeding who refused to

renegotiate the rates in the parties” agreement. FPL also denies AT&T’s assertion that it lacked

32 Kennedy Dec., 1 36.
33 Zarakus Dec., 1 24 .
34 d.
35 Zarakus Dec., 1 25 .
3 d.
7.
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the ability to terminate the parties’ agreement prior to FPL’s termination of the agreement. The
fact that AT&T simply refused to make any payment whatsoever for two calendar years belies
any such notion. In addition, as noted above, FPL has offered to purchase AT&T’s pole
infrastructure and then allow AT&T to simply attach as a licensee.®® AT&T did not express any
interest in such an arrangement. In any event, AT&T’s argument is now moot as the parties’
agreement is in fact terminated as a direct result of AT&T’s gamesmanship.

25. Paragraph 25 again consisted merely of vague, unsupported legal conclusions that
are repeated elsewhere in AT&T’s Complaint. To the extent that a response is required, FPL
denies that any factual allegations contained in this paragraph and has addressed the legal
arguments in depth in the body of its response.*

26. FPL again denies the assertions that it refused to engage in negotiations regarding
the terms of the parties’ 1975 JUA, it denies that the rates contained in the parties’ 1975 JUA
“far exceed the new telecom rate,” and it denies that the terms and conditions of the parties’ 1975
JUA are not just reasonable. FPL has also explained to AT&T on many occasions that the 1975
JUA’s references to “federal law” has nothing to do with the agreement’s rate but rather
concerns compliance of the poles (e.g., compliance with the National Electrical Safety Code).*°
Nothing in the JUA suggests otherwise.*

217. FPL again denies the assertions that it refused to engage in negotiations

regarding the terms of the parties’ 1975 JUA. The correspondence cited by AT&T for this

38 Kennedy Decl., { 36.

39 Answer Brief at 21-42,

40 See ATT00196.

4 AT&T’s Complaint selectively quotes Article VI of the parties” agreement. The full text is as follows: “Joint use
of poles covered by this Agreement shall at all times be in conformity with all applicable provisions of law and the
terms and provisions of the Code in its present form or as subsequently revised, amended or superseded. Said Code,
by this reference, is hereby incorporated herein and made a part of this Agreement.” See ATT00119. In turn, the
agreement defines “the Code” as the “National Electrical Safety Code.” See ATT00110.
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proposition specifically notes that AT&T was the party that refused to renegotiate the rate or
comply with the Commission’s pre-complaint filing procedures.*? FPL further asserts that
AT&T is the party that violated the JUA’s pre-complaint dispute resolution provision due to
AT&T’s failure to provide the required payments under the parties’ agreement.*®> FPL’s
subsequent invocation of the agreement’s termination provisions is in no way a violation of any
of its obligations under the agreement.** FPL admits that it has restricted AT&T’s right to access
FPL’s poles and terminated the parties” 1975 JUA but only because AT&T unilaterally stopped
making payments under the parties’ agreements even as to the portion of its required payments
that it was not disputing.

28. FPL denies that AT&T is entitled to the new telecom rate. The 2018 Third Report
and Order specifically notes that its new presumptions and complaint resolution procedures are
limited to new or newly renegotiated agreements, and the parties’ 1975 JUA is neither.*®
Similarly, the parties’ 1975 JUA predates the 2011 Pole Attachment Order by several decades
and is exactly the type of longstanding agreement that the Commission said it would not
disturb.*

29. FPL denies that AT&T is entitled to the new telecom rate. The 2011 Pole
Attachment Order stated that similarly situated attachers should receive similar rates.*’

However, it explicitly limited this holding to “new” agreements.*® As the parties’ 1975 JUA

predates the 2011 Pole Attachment Order by several decades, the language relied upon by AT&T

42 See Compl., n.73 (citing ATT00196-197 - Email from D. Bromley, FPL, to D. Miller, AT&T (Dec.20, 2018);
ATT00215-216 - Letter from M. Jarro, FPL, to AT&T (Jan. 28, 2019)).

43 See ATT00137 (JUA § 13A.4).

44 See ATT00249-250.

45 See 2018 Third Report and Order, 1 126.

46 See 2011 Pole Attachment Order { 216.

471d. 9 217.

48 1d.
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from the 2011 Pole Attachment Order does not apply to the parties’ agreement. Moreover, even
if it did apply, FPL has amply demonstrated that AT&T is materially advantaged by the parties’
1975 JUA relative to other attachers.*

30. FPL denies that it has “ignored those aspects of the JUA that disadvantage
AT&T as compared to its competitors” because there are none. AT&T asserts that its alleged
disadvantages are as follows: (1) AT&T’s guaranteed position as the lowest attaching entity on a
pole; and (2) the fact that AT&T owns poles.®® However, neither of these alleged disadvantages
has anything to do with the JUA but rather stem from voluntary choices that AT&T made
(presumably motivated by self-interest). With respect to the allegations regarding AT&T’s
position on FPL’s poles, the flexibility of its contractually guaranteed space allows AT&T easy
and unencumbered access to the pole, quick construction methods and elimination of any need to
wait for any other attacher to do make-ready.>* In contrast, because AT&T typically does not
attach at the lowest possible point on the pole, other attachers often must ask for permission to
attach below AT&T or pay AT&T to move and wait for it to do so. This causes cost and delay to
other telecom providers which AT&T does not experience.>? Finally, despite AT&T’s claims
that attaching at the lowest space on the pole is actually not preferred, AT&T has never asked
FPL to attach anywhere else on the pole.>® Indeed, the FCC’s recent one-touch make ready rules
make clear that the FCC itself believes there is great value in avoiding make-ready delays and

facilitating the rapid deployment of communications facilities in the public interest.>* Moreover,

49 Answer Brief at 46-58; Kennedy Dec.  7-27.

50 See Ex. C to the Compl. at ATT00069 (Peters Aff. | 11); Ex. D to the Compl. at ATT00090 (Dippon Aff. { 35).
ld., 1 20.

521d., 1 13. While the FCC’s one-touch make-ready process may ameliorate this issue somewhat, subsequent
attachers are still going to have to pay make-ready fees to have AT&T move. Id.

31d., 1 20.

5 See 2018 Third Report and Order.
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FPL is unaware of any accidents necessitating AT&T’s replacement of a joint use pole caused by
AT&T’s attachment position on the pole.®

With respect to AT&T’s allegation that ownership of poles is a “disadvantage,” the fact
that AT&T owns poles has nothing to do with the 1975 JUA. AT&T no doubt owned poles long
before entering into the 1975 JUA. The 1975 JUA allowed AT&T to reduce or avoid the cost of
pole ownership.>® The 1975 JUA allows AT&T to own as many or as few poles as it wishes.
However, to the extent that the pole ownership percentage of the parties deviates from the
percentage goals that AT&T requested in 1975,% the party not meeting its goal must compensate
the other party for the increased burdens the other party must bear due to its increased ownership
percentage.’® As AT&T notes, it has allowed the percentage of poles that it owns to decrease
vis-a-vis FPL since the inception of the 1975 JUA.®® Thus, notwithstanding its claims to the
contrary, AT&T clearly finds paying FPL pursuant to the 1975 JUA preferable to installing and
maintaining its own poles. Thus, the disadvantage that AT&T identifies is actually a set of costs
that are completely independent of AT&T’s relationship with FPL, and AT&T’s argument
actually bolsters the notion that one of the key benefits of the 1975 JUA is that it allows AT&T
to avoid or reduce these costs (particularly since AT&T has no statutory right to attach to
utilities” pole infrastructure).

Moreover, AT&T’s arguments in this respect are also undercut by AT&T’s claims in the
same Complaint that it is disadvantaged by not owning poles.®° In fact, the alleged

disadvantages of not owning enough poles was the entire basis for which the Commission’s

%5 Kennedy Decl., 1 20.

% See Zarakas Dec. { 27.
57 See Kennedy Decl. { 33.
58 d.

59

60 See Compl. 1 23.
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original assertion of jurisdiction over joint use relationships in 2011.8* AT&T is trying to argue
out of both sides of its mouth. AT&T knows that the 1975 JUA acts as a self-serving net benefit
and that the 1975 JUA provides it with material benefits in relation to other attaching entities.
That is why AT&T refused to sell its poles when FPL made an offer to buy them. This fact
alone makes clear that what AT&T is seeking in the proceeding is not parity with other attachers
but rather even further advantage than it already has. FPL denies all the remaining factual
allegations in Paragraph 30.

31. FPL denies that AT&T is entitled to the new telecom rate with respect to any
existing joint use poles at any time in the past or on a going-forward basis. As set forth
above, FPL has already offered AT&T to purchase AT&T’s poles and let it attach under a pole
license agreement. If AT&T was truly interested in paying the new telecom rate (while not
receiving any of the material benefits afforded it under the JUA), it could have simply accepted
this offer. It did not. Nonetheless, AT&T’s calculations of FPL's CATV and CLEC pole
attachment rates for the period 2014-2019 are inaccurate.

32.  FPL denies that AT&T is entitled a “refund [of] the |GGG
AT&T has paid in excess of the just and reasonable rate.”®? AT&T seeks relief that the 2018
Third Report and Order expressly prohibits. In issuing the 2018 Third Report and Order,

1113

however, the FCC expressly denied ILECs’ request for ““the right to refunds for Complaint
overpayments as far back as the statute of limitations allows.””®® Thus, AT&T disregards the
plain language of the 2018 Third Report and Order and requests a form of relief that the

Commission expressly foreclosed.

61 See 2011 Pole Attachment Order, 1 199, 206.
62 Compl., 1 32.
63 2018 Third Report and Order, n.478 (internal citation omitted).
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AT&T also asserts that the “applicable statute of limitations” is the five-year statute of
limitations in Fla. Stat. 8 95.11(2)(b) for a breach of contract claim. However, the Commission
has never explained what it meant by the “applicable statute of limitations” for purposes of Rule
1.1407(a)(3). Given that AT&T’s Complaint most certainly is not a breach of contract action,
and given that AT&T’s claim most certainly does not sound in Florida law, Florida’s statute of
limitations for a breach of contract does not apply.5* A more appropriate statute of limitations, if
this concept has any relevance at all to this proceeding, would be the two-year statute of
limitations in 47 U.S.C. § 415.%°

33. FPL denies that AT&T has overpaid FPL and denies that it collected any amount
“in violation of federal law.” If this were the case, AT&T would certainly have raised the issue

prior to August 21, 2018. FPL further denies that a refund would be “consistent with the

8 AT&T cites the Verizon Virginia decision as supporting the application of a breach of contract statute of
limitations, but this is not what Verizon Virginia says. See AT&T Pole Attachment Compl. § 32. Importantly, the
Commission made no finding regarding the “applicable statute of limitations” in that case. The Commission merely
noted that Verizon contended that the applicable statute of limitations was a 5-year breach of contract limitations
period and that the defendant in that case did not dispute that contention. See Verizon Virginia, LLC and Verizon
South, Inc., v. Virginia Electric and Power Company d/b/a Dominion Virginia Power, 32 FCC Rcd 3750, 3764
(2017).

% See e.g., American Cellular Corporation and Dobson Cellular Systems, Inc. v. BellSouth Telecommunications,
Inc., 22 FCC Rcd 1083, 1083 (2007) (dismissing complaint filed under Section 208 for alleged over-billing as time
barred under Section 415’s two-year statute of limitations); Michael J. Valenti and Real Estate Market Place of New
Jersey t/a Real Estate Alternative v. American Telephone and Telegraph Company and MCI Telecommunications
Corporation, 12 FCC Rcd 2611, 2623 (1997) (denying applications for review and finding the Common Carrier
Bureau properly dismissed complaints filed pursuant to Section 208 as time barred by Section 415’s two-year statute
of limitations); Municipality of Anchorage d/b/a Anchorage Telephone Utility v. ALASCOM, Inc., 4 FCC Rcd 2472,
2477 (1989) (dismissing claims filed pursuant to Section 208 as time-barred under Section 415’s two-year statute of
limitations).AT&T cites a 9th Circuit case for the notion that “[w]hen there is no statute of limitations expressly
applicable to a federal statute, .... ‘the general rule is that a state limitations period for an analogous cause of
action is borrowed and applied to the federal claim.”” Compl. 1 32, n. 90 (citing Hoang v. Bank of Am., N.A., 910
F.3d 1096, 1101 (9th Cir. 2018)) (emphasis added). However, given the fact that the Communications Act clearly
has a two year statute of limitations that it has repeatedly applied to complaint proceedings in the past, it hard to see
the relevance of this case.
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Commission’s intention.” In fact, as set forth above, a refund would be specifically contrary to
the Commission’s intention.®® AT&T’s contention that a failure to award a refund “discourages
pre-complaint negotiations between the parties” is also directly contradicted by AT&T’s own
actions in this matter. AT&T did not raise any sort of objection regarding the parties’ 1975 JUA
in 2011 but rather waited until 2019 to file the Complaint. Moreover, prior to initiating this
proceeding, AT&T never provided FPL with the basis of its Complaint as it is required to do
under the Commission’s rules, and it consistently maintained that it was not interested in
renegotiating the 1975 JUA’s rate. Nothing in AT&T’s pre-complaint behavior evidences a
sincere desire to resolve the parties’ differences. Rather, AT&T engaged in months of self-help
and gamesmanship that the Commission should in no way reward. FPL denies any remaining
allegations in paragraph 33.

34. FPL adopts and incorporates paragraphs 1 through 33 as it fully set forth
herein.

35. FPL denies that the Commission is “statutorily required to ensure that the pole
attachment rates that FPL charges AT&T are just and reasonable.” In fact, until 2011, the
Commission interpreted the Act as prohibiting the regulation of the rates, terms and conditions of
ILEC attachments on electric utility poles.®” In fact, the parties’ long-established arrangement is
just the type of agreement that the Commission in 2011 stated it was unlikely to disturb.%® Even

assuming arguendo that the Commission’s authority extends to attachments made by incumbent

% FPL also notes that the much of the relief sought by AT&T is barred by the judicial prohibition on the retroactive
application of federal agency rules. Answer Brief, at 21-32.

57 See Implementation of Section 703(e) of the Telecommunications Act of 1996; Amendment of the Commission's
Rules and Policies Governing Pole Attachments, Report and Order, 13 FCC Rcd 6777, 6781 (1998).

% See 2011 Pole Attachment Order, § 216.
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carriers, the Commission most certainly is not “statutorily required” to regulate the parties’
relationship.

36. FPL denies that the allocation of space and resulting rental rate provisions of the
1975 JUA are unjust, unreasonable, or otherwise in violation of the Pole Attachments Act. To
the contrary, the cost-sharing provisions are just, reasonable, and were in fact originally proposed
by AT&T. Moreover, as set forth above, even if AT&T were afforded a “per foot” rate
consistent with the Commission’s preexisting telecom rate, it would generally yield a rate higher
than the rates yielded by parties’ 1975 JUA.®°

37.  The just and reasonable rate for AT&T’s attachments to FPL’s poles is the rate
calculated in accordance with the parties’ 1975 JUA. But in the event the Commission applies
the new telecom rate to AT&T’s attachments to FPL’s poles, it should be applied on a per foot
basis in order to avoid discriminating against FPL’s CATV pole licensees. Based on the data
available to FPL regarding AT&T’s actual occupancy levels and the new telecom rate
calculation inputs, the following per pole rates would apply to AT&T for years 2014 through

2018:7°

Rate Year New Telecom Rate
2014
2015
2016
2017
2018

89 Deaton Dec., 1 9.
09d., q8.
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The proper calculation of the new telecom rate for FPL’s attachments to AT&T’s poles

are as follows: "

Rate Year New Telecom Rate
2014
2015
2016
2017
2018

If despite all of the law and facts to the contrary, AT&T and FPL were required to pay one
another at the properly calculated new telecom rate for the applicable statute of limitations, FPL
would owe AT&T far less than what it has contended in its Complaint. The 1975 JUA and its
rates, therefore, must not be upended.

38.  Asexplained above, the pre-existing telecom rate formula cannot serve as a “cap”
on the rate for existing joint use poles owned by FPL because this “cap” applies (if at all) only to
agreements “entered into or renewed” after March 11, 2019, which would not apply to the
parties’ 1975 JUA. But even if the pre-existing telecom rate formula is a “cap” it would yield
the following rates based on the data available to FPL regarding AT&T’s actual occupancy

levels and the preexisting telecom rate calculation inputs:’?:

Old Telecom Rate 2014 | 2015 | 2016 | 2017 | 2018 |

Rate per distribution pole (base - - - - -

contract rate)

The old telecom rates over time are indeed higher than the 1975 JUA rates for AT&T’s

attachments to FPL’s poles, which are:

11d., 111.
2 Deaton Dec., 1 9.
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1975 JUA Rate 2014 | 2015 | 2016 | 2017 | 2018 |

Rate per distribution pole - - - - -

(base contract rate)

In fact, “[i]f AT&T and FPL each paid one another an attachment rate at the properly calculated
pre-existing telecom rate for the statute of limitations that AT&T asserts is applicable to this
proceeding, AT&T would owe FPL || il "~ Thus, FPL denies that AT&T is entitled
to any sort of refund and denies any remaining allegations in paragraph 38.

39. The Commission should deny AT&T’s request “that the Commission find that
FPL charged and continues to charge AT&T unjust and unreasonable rates in violation of federal
law.” As set forth above, the cost-sharing provisions in the existing 1975 JUA that AT&T now
challenges not only are just and reasonable but also are a result of AT&T’s own proposals with
respect to the JUA’s allocation of space and resulting rental rate.

40-41. The Commission should deny AT&T’s request that the Commission establish
different rates, effective as of the 2014 rental year, especially given that AT&T never objected to
the parties’ 1975 JUA until August 21, 2018. But in the event the Commission unwinds the cost-
sharing provisions of the 1975 JUA, any alternative rates that it sets should be consistent with the
rates set forth in FPL’s Response.”

42. The Commission should deny AT&T’s request for a refund in this case beginning
with the 2014 rental year because (a) the cost-sharing provisions in the existing 1975 JUA are
just and reasonable; and (b) AT&T never objected to those cost-sharing provisions until August
21, 2018.

In addition to denying the relief sought by AT&T, the Commission should also award to

3 Kennedy Dec., { 38.
7 Answer Brief, at 66-71.
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FPL such relief as the Commission deems necessary, just and reasonable.
AFFIRMATIVE DEFENSES

FPL, in accordance with Rule 1.1726(e), adopts and incorporates the facts set forth above and

separately pleads the following affirmative defenses.
A. Estoppel and Unclean Hands
As noted in FPL’s Answer Brief, Section IV.A, FPL denies that the Commission should

order a refund of any amounts to AT&T. The facts of this case clearly demonstrate that the cost-
sharing provisions in the existing 1975 JUA are just and reasonable—if not favorable to AT&T.
Moreover, despite the parties’ 1975 JUA being in place for several decades, AT&T did object to
the 1975 JUA until August 3, 2018 and, despite months of discussion, did not provide any actual
notice to FPL of the objections to the 1975 JUA that it raises in this proceeding until the filing of
its Complaint with the Commission. Given this fact alone, AT&T should be estopped from
claiming or obtaining any sort of retroactive relief involving any refund prior to the filing of its
Complaint.

B. Failure to Comply with the Good-Faith Negotiation Requirement Set Forth
in Rule 1.722(g).

As noted in AT&T’s Brief, Section 11l A, AT&T failed to fulfill its pre-filing regulatory
obligations to provide FPL with the specific allegations of its Complaint. AT&T’s “good faith
certification” to the contrary is knowingly misleading. AT&T’s Complaint must therefore be
dismissed. 47 C.F.R. 8§1.722(g) requires that the complainant in pole attachment complaint
proceedings notify each defendant in writing of the allegations that form the basis of the Complaint

and invite a response within a reasonable period of time.
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Despite this clear mandate, and despite AT&T’s certifications to the contrary, AT&T
provided FPL no advance written notice of the vast majority of the allegations in its Complaint.”
In fact, FPL learned of them for the first time on July 1, at the same time as this Commission.
Because of AT&T’s failure to comply with Rule 1.722(g), FPL was deprived of the chance to
review and understand AT&T’s allegations which form the basis of the Complaint, to respond
fully and in writing to those allegations, and to engage in meaningful pre-complaint settlement
discussions. AT&T simply withheld the critical allegations set forth in its Complaint throughout
the entire pre-Complaint process. Moreover, AT&T engaged in a tactical plan to delay substantial
payments to FPL for as long as possible without identifying the specific bases for its claim. This
scheme allowed AT&T to unfairly: (1) enjoy the benefit of keeping in its coffers substantial
payments that belonged to FPL for a substantial period of time;’® and (2) place FPL at a severe
disadvantage in defending this action, as FPL saw AT&T’s allegations for the first time in the
Complaint with no opportunity to discuss them with AT&T. Had AT&T complied with Rule
1.722(g), neither FPL nor the Commission would be in the positions they are now. The parties
could have exchanged written documentation allowing them to engage in fully-informed and
meaningful discussions, and significantly narrowed or eliminated entirely the need for this

proceeding.

5 See Bromley Dec., 1 10.

6 As of July 1, 2019, the date FPL finally received payment for the rent due for the calendar years of 2017 and 2018,
the interest charges on these severely delinquent FPL invoices are in the total amount of [l A7&™
employed these same tactics with Alabama Power, ignoring large invoices for a substantial period of time only to pay
them right before filing its FCC Complaint. See Pole Attachment Complaint, Proceeding No. 19-119, Bureau ID No.
EB-19-MD-002 (filed Apr. 22, 2019). If AT&T is employing this tactic across the country, AT&T is prospering on
bad faith tactics by utilizing the withholding of payments to leverage a settlement that should not be condoned by the
FCC.
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C. AT&T’s Claim for Relief under the Commission’s new ILEC complaint rule
fails to state a claim upon which relief can be granted because the 1975 JUA
at issue was not “entered into or renewed” after the effective date of the rule.

As detailed more fully in FPL’s Answer Brief, Sections IV and V, both orders on which
AT&T’s Complaint relies, the 2011 Pole Attachment Order and the 2018 Third Report and
Order, specifically note that their relevant provisions should not be applied to long-standing,
historic agreements between utilities and incumbent LECs. The parties’ 1975 JUA is such an
agreement. As noted previously, the 1975 JUA was initially negotiated more than four decades
ago and amended in 2007, well before any of the Commission decisions to which AT&T cites.”’
The parties’ 1975 JUA was comprehensively negotiated in arms-length fashion, requiring
compromise by both parties. Selectively rewriting one aspect of it in favor of AT&T is unjust
and unreasonable and will negatively impact FPL, its electric customers, and the
communications industry.

D. The Commission should exercise forbearance in this proceeding.

The Commission should exercise forbearance in this proceeding because the
Commission’s justifications for the assertion of jurisdiction over the rates, terms and conditions
of ILEC attachments to electric utility poles are not supported by the facts in this case. Section
10 of the Communications Act, 47 U.S.C. § 160, requires the Commission to forbear from
applying to a telecommunications carrier any Communications Act provision or Commission
regulation if certain statutory criteria are met.”® Specifically, the Commission must forbear
where: (1) the enforcement of a regulation is not necessary to ensure that the charges for a

telecommunications carrier are just and reasonable and are not unjustly or unreasonably

discriminatory; (2) enforcement of such regulation or provision is not necessary for the

7 See Complaint, 1 3.
78 See 47 USC § 160(a).
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protection of consumers; and (3) forbearance from applying such provision or regulation is
consistent with the public interest.” As shown in FPL’s Brief, in the instant situation, AT&T
was not and is not in an inferior bargaining position to FPL; the 1975 JUA rate is less than the
Old Telecom rate and comparable to the New Telecom Rate, and the 1975 JUA rates are just and
reasonable because the 1975 JUA provides net value to AT&T that far exceeds AT&T’s net
payments under the Agreement. Thus, application of the Commission’s pole attachment
regulatory framework to the 1975 JUA is neither necessary nor in the public interest, and the
Commission should forbear from doing so.

E. The Commission should waive the applicability of Rule 1.1413 pursuant to its
authority under Rule 1.3.

Even if the Commission finds that is not compelled to forbear from applying Rule 1.1413
and its predecessor rule to this proceeding, the Commission should waive the applicability of
said rules pursuant to Rule 1.3. Rule 1.3 provides in relevant part:

The provisions of this chapter may be suspended, revoked, amended, or waived for

good cause shown, in whole or in part, at any time by the Commission, subject to

the provisions of the Administrative Procedure Act and the provisions of this

chapter. Any provision of the rules may be waived by the Commission on its own

motion or on petition if good cause therefor is shown.&
As noted above, given the established facts in this proceeding, applying the Commission’s pole
attachment regulatory framework to the JUA would not further any public policy goal of the

Commission nor remedy any legitimate inequity with respect to the Complainant. Thus, good

cause exists to waive the application of Rule 1.1413 and its predecessor rule to this proceeding.

7 See Id.
8047 C.F.R.§1.3.
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F. The Commission Cannot Lawfully Put the Burden of Proof on FPL as the
Respondent.

The 2018 Third Report and Order creates a presumption for complaint proceedings
initiated by incumbent LECs that incumbent LECs are “entitled to pole attachment rates, terms,
and conditions that are comparable to the telecommunications attachers.”®* However, this
presumption impermissibly shifts the burden of proof in these proceedings from the party
seeking relief to the respondent.®2 The issue of what constitutes permissible rates, terms, and
conditions in a joint-use agreement is the key issue of such proceedings and cannot be
appropriately characterized as an affirmative defense or exemption. Moreover, AT&T has not
pointed to any statutory authority allowing the Commission to shift the burden of proof between
the parties in a pole attachment proceeding.

G. The *“sign and sue” rule is unlawful.

The Commission’s rule allowing entities to “sign and sue” violates the Act’s plain
meaning and is arbitrary and capricious.®® Attaching parties should be required to take exception
to the terms and conditions of an agreement when the attachment agreement is negotiated, or
estopped from filing a complaint about those terms after the agreement is executed. Under the
Commission’s current rules, attachers can keep the benefit of their bargains as they see fit and

simultaneously seek to avoid disfavored provisions. The Commission’s decision to displace

81 2018 Third Report and Order, { 127.

82 See Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 56, 126 S. Ct. 528, 534, 163 L. Ed. 2d 387 (2005); Dir., Office
of Workers’ Comp. Programs, Dep’t of Labor v. Greenwich Collieries, 512 U.S. 267, 271, 114 S. Ct. 2251, 2254~
55,129 L. Ed. 2d 221 (1994).

85, Co. Servs. v. F.C.C., 313 F.3d 574, 583-84 (D.C. Cir. 2002) does not foreclose this argument. FPL is entitled
to challenge the Commission’s order in this as-applied basis, given that the specific circumstances demonstrate the
arbitrary and capricious error of exercising jurisdiction over joint use rates. Moreover, the DC Circuit in the
Southern Company case was not examining the complaint resolution procedures for ILECs imposed by the
Commission’s more recent orders.
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long-standing, complex, arm-length negotiated agreements between utilities and incumbent LEC
attachers is well outside of anything contemplated by the Act. In particular, adoption of the
preexisting telecom rate formula as a “hard cap” on what electric utilities can recover from
ILECs in situations where an electric utility has proven that the ILEC gains access to its poles on
terms and conditions that materially advantage it vis-a-vis CATV and CLEC licensees is
arbitrary and capricious because it cannot account for the variety of scenarios that might exist in
a joint use agreement between an ILEC and an electric utility. Rather than evaluate the
reasonableness of each joint use agreement on a case-by-case basis as the Commission had
proposed in the past, imposing a one-size-fits-all ceiling for joint use rental rates will deprive
utilities of justified compensation for contractual concessions and create a competitive
disadvantage for other entities not involved in this proceeding, namely other parties attached to
FPL’s poles.

H. The Commission’s assertion of jurisdiction over ILEC Attachments is
unlawful, ultra vires, arbitrary, capricious and unreasonable.

AT&T’s Complaint seeks relief that the Commission is unable to provide because the Pole
Attachments Act does not provide the Commission with jurisdiction. Section 224(b)(1) of the
Communications Act provides that “the Commission shall regulate the rates, terms, and conditions
for pole attachments to provide that such rates, terms, and conditions are just and reasonable, and
shall adopt procedures necessary and appropriate to hear and resolve complaints concerning such
rates, terms, and conditions.”® The statute defines a pole attachment as “any attachment by a
cable television system or provider of telecommunications service to a pole, duct, conduit, or right-

of-way owned or controlled by a utility.”® However, Section 224(a)(5) of the Communications

8 47 U.S.C. § 224 (b)(1).
8 |d. § 224(a)(4).
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Act makes clear that “[flor purposes of this section, the term ‘telecommunications carrier’ (as
defined in Section 153 of this title) does not include any incumbent local exchange carrier as
defined in Section 251(h) of this title.”®

A “provider of telecommunications service” is synonymous with “telecommunications
carrier” under Section 153(44) of the Communications Act, which means that ILECs are, under
that general definition, telecommunications carriers. However, as noted above, all such carriers
are not telecommunications carriers for the purposes of Section 224. Thus, since ILECs cannot be
considered carriers under Section 224, and all carriers are providers under Section 153, ILECs also
must not be considered as providers of telecommunications services for purposes of Section 224.
Given the plain meaning of the Communications Act, ILECs are specifically excluded from the
Commission’s jurisdiction to regulate attachments under Section 224.8

I. Rule 1.1413(b) Constitutes Arbitrary and Capricious Rulemaking by the
FCC.

Prior to 2011, the FCC’s position had always been that ILECs had no rights as attaching
entities under the Pole Attachments Act.® In 2011, for the first time, the FCC asserted that it
did, in fact, have jurisdiction over the rates, terms, and conditions for ILEC attachments on
electric utility poles, but stated:

...we recognize the need to exercise that authority in a manner that accounts for the

potential differences between incumbent LECs and telecommunications
carrier or cable operator attachers. . . . We therefore decline at this time to adopt

8 1d. § 224(a)(5).

87 American Elec. Power v. FCC, 708 F.3d 183, 190 (D.C. Cir. 2013) does not foreclose this argument. FPL is entitled
to challenge the Commission’s order in this as-applied basis, given that the specific circumstances demonstrate the
arbitrary and capricious error of exercising jurisdiction over joint use rates. See, e.g., Ass'n of Private Sector Colleges
& Universities v. Duncan, 681 F.3d 427, 442 (D.C. Cir. 2012) (we “preserve the right of complainants to bring as-
applied challenges against any alleged unlawful applications [of agency rules]”); Preminger v. Principi, 422 F.3d 815,
821 (9th Cir. 2005) (we have jurisdiction to review an as-applied challenge).

8 See, e.g., 1998 Order, 13 FCC Rcd. at 6781, 1 5 (“Because, for purposes of Section 224, an ILEC is a utility but is
not a telecommunications carrier ... the ILEC has no rights under Section 224 with respect to the poles of other
utilities.”) (emphasis added).
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comprehensive rules governing incumbent LECs’ pole attachments, finding it more
appropriate to proceed on a case-by-case basis.®

In the 2018 Third Report and Order, the FCC changed its position again by no longer
acknowledging the differences between incumbent LECs and telecommunications carrier or
cable operator attachers and instead adopting a presumption that ILECs are “similarly situated
to” CLECs or CATVs “for purposes of obtaining comparable rates, terms, or conditions.”®® The
FCC’s shifting interpretations of the “rates” to which ILECs are entitled under § 224 constitute
arbitrary and capricious decisions making.®* Marmolejo-Campos, 558 F.3d at 919-20.

The 2018 Third Report and Order states that “If the presumption we adopt today is
rebutted, the pre-2011 Pole Attachment Order telecommunications carrier rate is the maximum
rate that the utility and incumbent LEC may negotiate.”® There, the Commission stated it was
adopting a “hard cap” even where electric utilities rebut the presumption that an ILEC is
similarly situated to CLEC or CATV attachers because “we agree with commenters that
establishment of . . . an upper bound will provide further certainty within the pole attachment
marketplace, and help to further limit pole attachment litigation.”®

Adopting the preexisting telecom rate formula as a “hard cap” on what electric utilities
can recover from ILECs in situations where an electric utility has proven that the ILEC gains
access to its poles on terms and conditions that materially advantage it vis-a-vis CATV and
CLEC licensees is arbitrary and capricious because it cannot account for the variety of scenarios
that might exist in a 1975 JUA between an ILEC and an electric utility. For example, a “hard

cap” could result in the electric utility recovering less than the incremental cost attributable to the

892011 Pole Attachment Order, 214 (emphasis added).
% Rule 1.1413(b).

%1 Marmolejo-Campos, 558 F.3d at 919-20.

922018 Third Report and Order, { 129.

% 1d. (internal citations and quotation marks omitted).
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ILEC, a result that would be at odds with the Act.** In fact, the Commission stated that this was
why it did not establish a rate or formula when it first asserted jurisdiction over this relationship
in 2011.% Furthermore, the 2018 Third Report and Order did not provide sufficient justification
for the imposition of the preexisting telecom rate formula as a “hard cap” where electric utilities
rebutted the Section 1.1413 presumption. The Commission did not provide an actual analysis to
determine whether the preexisting telecom rate formula would yield sufficient recovery in all
instances. Rather, the Commission asserted that the adoption was necessary because it would
provide certainty in negotiations and reduce the number of complaint proceedings.®® Again, the
Commission’s continually shifting positions with respect to the regulatory treatment of ILECs
has resulted in a series of arbitrary and capricious rulemakings.
J. The applicable statute of limitations bars some or all of AT&T’s claims.

AT&T’s Complaint appears to presume that the “applicable statute of limitations” is the
five-year statute of limitations in Fla. Stat.§ 95.11(2)(b) for breach of contract.®” The
Commission, though, has never explained what is meant by the “applicable statute of
limitations” for purposes of Rule 1.1407(a)(3). Given that AT&T’s Complaint most certainly is
not a breach of contract action, and given that AT&T’s claim most certainly does not sound in

Florida law, it is insensible to apply Florida’s breach of contract statute of limitations.®® A more

% See Gulf Power Co. v. FCC, 208 F.3d 1263, 1272 (11th Cir. 2000) (rev’d on other grounds), (citing 47 U.S.C. §
224(b), (d)(1)) (“Under the 1996 Act, the lowest rent that may be considered just and reasonable is an amount equal
to the incremental cost of adding the new attachment to the utility’s pole...”).

% 2011 Pole Attachment Order, 1 214 (noting the “complexities” in the joint use relationships between ILECs and
electric utilities).

% 2018 Third Report and Order, { 129.

9 Complaint, 1 32.

% AT&T cites the Verizon Virginia decision as supporting the application of a breach of contract statute of
limitations, but this is not what Verizon Virginia says. See Complaint, § 32 n.88. Importantly, the Commission made
no finding regarding the “applicable statute of limitations” in that case. The Commission merely noted that Verizon
contended that the applicable statute of limitations was a 5-year breach of contract limitations period. See Verizon
Virginia, LLC and Verizon South, Inc. v. Virginia Electric and Power Company d/b/a Dominion Virginia Power, 32
FCC Rcd 3750, 3764 (2017).
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appropriate statute of limitations, if this concept has any relevance at all to this proceeding,
would be the two-year statute of limitations in 47 U.S.C. § 415.%°

K. The Takings Clause Prohibits Applying Retroactive Rate Adjustments to the
JUA or Attachments Made Thereunder.

The Fifth Amendment to the Constitution prohibits the taking of property without “just
compensation” to the owner.2® However, the relief that AT&T’s Complaint seeks would do just
that. As noted in FPL’s Brief, Section V.B.4, the parties’ 1975 JUA allows AT&T to avoid the
cost of building its own pole network by accessing FPL’s facilities. The parties’ 1975 JUA
requires FPL both to build pole infrastructure with enough strength and capacity to accommodate
AT&T’s attachments and to allow AT&T access to FPL’s pole infrastructure. However, if not
for the parties” 1975 JUA, FPL would do neither and would be required to do neither. AT&T
would then have had to choose among the options of building its own pole line, undergrounding
its own facilities or establishing a wireless network on non-FPL facilities.

The portion of its investment in its electric distribution network that would be taken from
FPL is just like any other piece of tangible property and has all the characteristics and rights of
more familiar property, including land.®* The Supreme Court has consistently defined the term

“just compensation” as the “full monetary equivalent of the property taken.”2% In turn, the full

9 See e.g., American Cellular Corporation and Dobson Cellular Systems, Inc. v. BellSouth Telecommunications,
Inc., 22 FCC Rcd 1083, 1083 (2007) (dismissing complaint filed under Section 208 for alleged over-billing as time
barred under Section 415’s two-year statute of limitations); Michael J. Valenti and Real Estate Market Place of New
Jersey t/a Real Estate Alternative v. American Telephone and Telegraph Company and MCI Telecommunications
Corporation, 12 FCC Rcd 2611, 2623 (1997) (denying applications for review and finding the Common Carrier
Bureau properly dismissed complaints filed pursuant to Section 208 as time-barred by Section 415’s two-year statute
of limitations); Municipality of Anchorage d/b/a Anchorage Telephone Utility v. ALASCOM, Inc., 4 FCC Rcd 2472,
2477 (1989) (dismissing claims filed pursuant to Section 208 as time-barred under Section 415’s two-year statute of
limitations).

100 y.S. Const., 5th Amend.

101 See United States v. Gen. Motors Corp., 323 U.S. 373, 378 (1945) (stating that “property” under the Takings
Clause is “the group of rights inhering in the citizen’s relation to the physical thing, as the right to possess, use and
dispose of it”).

102 See e.g., United States v. Reynolds, 397 U.S. 14, 16 (1970).
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monetary equivalent is generally determined by the “market value” of the property on the date it
is appropriated.'® The Supreme Court typically has defined “market value” by employing a
hypothetical “willing buyer/willing seller” standard.1%*

FPL only installed taller poles for AT&T with the reasonable expectation under then-
existing rules that the pole costs would be recouped through joint use revenues as negotiated
between the two parties.’®® Imposing either the Old Telecom rate or the New Rate as a “hard
cap” on what FPL can recover from AT&T would deprive FPL of full recompense for the
investments that FPL made solely for AT&T’s benefit. The Commission’s calculation of its
regulated rates presumes either pre-existing capacity or additional compensation will be provided
to the utility for the expansion of capacity through make ready and other charges. The
Commission’s regulated rates also presume a statutory right to access FPL’s poles which AT&T
does not possess. Thus, applying such a rate to the instant situation would effectively strip FPL
of any means to recover the costs it has already incurred to meet AT&T’s needs and would fall
well short of providing FPL with “just compensation.

L. Any Potential Refunds Should Only Begin to Accrue Upon or After the Date

of any Finding by the Commission that the 1975 JUA Rate is Not Just and
Reasonable.

AT&T requests relief in the form of a refund ordered by the Commission for

overpayments for the previous five years.1% However, even if AT&T were entitled to any relief

at all, it is unclear how that relief might be measured. In the 2011 Pole Attachment Order, the

Commission stated: “We also adopt the proposed modification of the Commission’s rules §

103 See Palazzolo v. Rhode Island, 533 U.S. 606, 625 (2001).

104 See Kirby Forest Indus. v. United States, 467 U.S. 1, 10 (1984).

105 Kennedy Dec., § 7.A. Thus, because FPL’s poles would have always been at full capacity absent the parties’
JUA, AT&T stands in the position of the buyer “waiting in the wings” hypothesized by the 11th Circuit Court of
Appeals when examining unconstitutional takings in the pole attachment context. See Alabama Power Co. v. FCC
Southern Company v. FCC, 311 F.3d 1357 (11th Cir. 2002).

106 Compl., § 32.
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1.1410(c), which permits a monetary award in the form of a ‘refund or payment,” measured
‘from the date that the complaint, as acceptable, was filed, plus interest.” We believe that this
modification, which will allow monetary recovery in a pole attachment action to extend back as
far as the applicable statute of limitations, will make injured attachers whole, and will be
consistent with the way that claims for monetary recovery are generally treated under the
law.”*%” However, as noted above, the Commission has not articulated which statute of
limitations would apply under the rule.!®® AT&T has not identified a legally applicable statute of
limitations.1%®

Given AT&T’s absolute failure to provide FPL with notice of the claims that make up
this proceeding, failure to meet its financial obligations under the 1975 JUA for two years prior
to filing its Complaint, and failure to comply in good faith with the Commission pre-complaint
negotiation requirements, the Commission should declare that AT&T has engaged in laches and
that any applicable statute of limitations has expired.!’® The Commission should not create a

statute of limitations and reward AT&T’s pre-complaint strategic behavior. Instead, any

1072011 Pole Attachment Order, { 110.

108 See also American Elec. Power v. FCC, 708 F.3d 183, 190 (D.C. Cir. 2013).

199 FPL is well aware of the holding in American Elec. Power v. FCC, 708 F.3d 183, 190 (D.C. Cir. 2013), that,
“[u]nder this broad authorization, it is hard to see any legal objection to the Commission's selection of any
reasonable period for accrual of compensation for overcharges or other violations of the statute or rules.” This
holding was focused more on the abstract question of whether the Commission had met the requirements of FCC v.
Fox Television Stations, Inc., 556 U.S. 502 (2009) that are applicable when the agency reverses course in a
rulemaking. The AEP ruling did not address any particular accrual period or any as-applied facts, such as the instant
case. The ruling did not even expressly address the issue of retroactivity. Therefore, the AEP holding should not be
interpreted to countenance retroactivity under the circumstances of the instant proceeding. Any other conclusion
would be inconsistent with Bowen.

110 Bethea v. Langford, 45 So. 2d 496, 498 (Fla. 1949) (The doctrine of laches is an unreasonable delay in enforcing
right, coupled with disadvantage to person against whom right is asserted). See also Geter v. Simmons, 49 So. 131,
133 (Fla. 1909) (“No rule of law is better settled than that a court of equity will not aid a party whose application is
destitute of conscience, good faith, and reasonable diligence, but will discourage stale demands for the peace of
society, by refusing to interfere where there have been gross laches in prosecuting rights, or where long
acquiescence in the assertion of adverse rights has occurred” (internal citations omitted)); Smith v. Daffin, 155 So.
658, 660 (Fla. 1934) (where conscience, good faith, and reasonable diligence on part of person seeking aid of court
of equity is lacking, court will not grant complainant relief prayed for, even though he might have been entitled to
relief if he had acted with reasonable diligence).
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potential remedy the Commission considers fashioning should begin only upon an order from the
Commission finding a rate or term under the Agreement to be unjust or unreasonable.

M. The Case Should Be Dismissed as Moot.

Because the parties” 1975 JUA is currently terminated and the parties are engaged in
ongoing litigation to effectuate the removal of AT&T’s attachments from FPL’s infrastructure, it
is unclear what, if any, relief can actually be provided to AT&T. The plain language of the 2018
Third Report and Order unquestionably forecloses the application of its new presumptions or the
New Telecom Rate as a “hard cap” on the compensation owed under the parties’ 1975 JUA !
Moreover, even if the Commission substitutes the Preexisting Telecom Rate for the Adjustment
Rate currently found in the parties” agreement, FPL has demonstrated that it would be the party
owed compensation rather than AT&T in that situation.!'? Thus, as there is no ongoing
contractual relationship between the parties, there is nothing left for the Commission to
adjudicate and AT&T’s Complaint should be dismissed.

INFORMATION DESIGNATION PURSUANT TO RULE 1.726(F)

1. The name and, if known, the address and telephone number of each individual
likely to have information relevant to the proceeding, along with the subjects of that
information, excluding individuals otherwise identified in the Complaint, answer, or
exhibits thereto, and individuals employed by another party.

The FPL employees and outside experts with relevant information about this proceeding

and rental rate dispute are identified in this answer and its supporting declarations, affidavits, and

exhibits.

111 2018 Third Report and Order, n. 478 (internal citation omitted).
112 Deaton Dec., 1 8.
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2. Acopy - or a description by category and location - of all relevant documents,
electronically stored information, and tangible things that the disclosing party has
in its possession, custody, or control, excluding documents submitted with the
Complaint or answer.

The 1975 JUA and any relevant correspondence between the parties were attached as
exhibits to the Complaint. Attached to FPL’s Brief in Support of its Answer and FPL’s Answer
are declarations of FPL employees and third-party experts, and all relevant supporting
documentation. Additional information and documents were filed and served on August 21,
2019, in connection with FPL’s Response to AT&T’s First Set of Interrogatories. Additionally,
FPL is seeking information from AT&T via interrogatories that are being served concurrently
with this answer. FPL reserves the right to rely on and submit information that is not included or

attached to this answer if it is provided by AT&T or becomes relevant.
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Respectfully submitted,

Joseph lanno, Jr.

Maria Jose Moncada

Charles Bennett

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408

(561) 304-5795
Joseph.lannojr@fpl.com

Alvin B. Davis

Squire Sanders (US) LLP

200 South Biscayne Boulevard, Suite 300
Miami, FL 33131

(305) 577-2835
Alvin.Davis@squiresanders.com
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Robert J. Gastner

William C. Simmerson

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W., Suite 1200
Washington, D.C. 20006

(202) 659-6600
czdebski@eckertseamans.com
rgastner@eckertseamans.com
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FLORIDA POWER & LIGHT COMPANY,
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

BELLSOUTH )
TELECOMMUNICATIONS, LLC, )
d/b/a AT&T Florida, )
) Proceeding No. 19-187
Complainant, )
) Bureau ID No. EB-19-MD-006
V. )
)
)
)
)

Respondent.

DECLARATION OF THOMAS J. KENNEDY ON BEHALF
OF DEFENDANT FLORIDA POWER AND LIGHT COMPANY

I, THOMAS J. KENNEDY, having personal knowledge of the facts contained herein,

state as follows:

i

My name is Thomas J. Kennedy, and my business address is Florida Power & Light
Company (“FPL” or the “Company”), 700 Universe Boulevard, Juno Beach, Florida
33408.

I am over the age of eighteen and am otherwise competent to testify.

I am employed by FPL as Principal Regulatory Analyst in the Power Delivery business
unit, responsible for managing FPL’s joint use agreements, including the joint use
agreement with BellSouth Telecommunications, d/b/a AT&T Florida (“AT&T”).

I graduated from the University of Florida in 1983 with a Bachelor of Science in
Mechanical Engineering and I am a Professional Engineer licensed in the State of Florida.
I have been employed by FPL since 1985. Prior to my current role at FPL, I held positions
at FPL including distribution planner, distribution analyst, transmission and distribution
crew supervisor and distribution design engineer.

Since 1994, my responsibilities have included: negotiating joint wuse and
telecommunication pole attachment agreements for FPL; assisting with the establishment
of pole attachment policies and associated processes for field personnel; providing
agreement language interpretations; resolving field disputes; assisting with the oversight
of pole attachment rate calculations; tracking and billing incumbent local exchange carriers
(“ILECs”) and telecommunication carrier attachments; complying with Federal
Communication Commission (“FCC”) and Florida Public Service Commission (“FPSC”)

|
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requirements, as well as legal and contractual obligations; budgeting and forecasting of
FPL’s pole attachment revenues and expenses; and ensuring that pole attachment related
financial transactions are appropriately recorded.

6. The purpose of my declaration is to: (1) explain the material advantages the FPL/AT&T
January 1, 1975 Joint Use Agreement (“JUA”) provides AT&T compared to its purported
competitors; (2) provide factual pole and attachment data for the FCC to use as inputs to
the evaluation of its own rate formula; (3) provide the FCC with a record of the relationship
between FPL and AT&T; and (4) provide facts relevant to FPL’s response to the AT&T
Amended Pole Attachment Complaint (“Complaint™).

I. Material Advantages AT&T Receives Under the JUA

7. A. Avoidance of Market Rates for Attachments. But for the JUA, FPL is not and never
has been obligated to build pole infrastructure tall enough to accommodate more facilities
than what is required to serve its electric customers. In addition, FPL is not required to
provide AT&T access voluntarily to its pole infrastructure, nor is FPL required to expand
capacity to accommodate AT&T’s attachments or any other entity’s attachments.! Without
the JUA, FPL would not have been required to build the extra space (i.e., used a taller or
stronger pole) for AT&T’s use. Therefore, without the JUA, AT&T would have been
charged make-ready costs for replacement poles’ and FPL could have charged AT&T
market rates for attaching to FPL’s poles. Moreover, if there was no JUA, AT&T would
be subject to market rates for its attachments because there would have been no space on
the utility pole for a second or third party.® The utility pole would have been at full capacity
and AT&T would have been a requester of space ‘waiting in the wings”.

B. Monetary value. Because AT&T would have had (and still does) other available
options to choose from besides using FPL poles to meet its service obligations (e.g.,
building its own pole line, undergrounding its facilities, or wireless to home offer), the
market rate would have to be a value less than AT&T’s other options before AT&T would
choose to attach to FPL poles. The best information FPL has regarding a market rate that
an attacher with no mandatory access rights and no regulated rate would pay is what AT&T
has been paying for access to FPL transmission structures since 1995, or in other words
what other attachers are paying to attach wireline cable to FPL transmission poles.

2014 | 2015 | 2016 | 2017 | 2018 |

[ Transmission Rates | I

Other attachers with no mandatory access pay FPL a negotiated market rate shown below
to use FPL’s poles. The differences in the market rate for an attachment that occupies one
foot of space without any associated joint use terms and conditions compared to the AT&T
joint use rate which provides for four feet of space and other advantages are as follows:

! Southern Co. v. FCC, 293 F.3d 1338 (11" Cir., June 13, 2002)

2 The make ready costs to replace a pole can run anywhere from ||| | EGTcTczNGEGEG - oo

3 Alabama Power Co. v. FCC, 311 F.3d 1357 (11th Cir. 2002).

2
FPLOO003



PUBLIC VERSION

2014 2015 2016 2017 2018

Market Rate 1°
Joint Use Rate 4’
Value to AT&T

8. Pole Ownership Means Bargaining Power. AT&T’s bargaining position with FPL, as
informed in part by pole ownership ratios, has essentially remained strong since 1975, the
year the JUA at issue was negotiated (see Exhibit A). For 28 years (1975-2003), AT&T’s
ownership ratio was 40% or more. From 2004-2018, AT&T’s ownership ratio has slowly
declined — from 39% to 34%, primarily due to FPL’s FPSC-ordered storm hardening
initiatives, which were required to be implemented after the devastating 2004 and 2005
hurricane seasons. For example, since 2006, FPL has installed over 20,000 mid- span poles
and replaced over 5,000 AT&T wood poles with concrete poles (AT&T does not install
concrete poles), both of which have affected pole ownership ratios. This relatively static
pole ownership ratio has allowed AT&T to maintain a strong impact on bargaining position
with FPL while also retaining the competitive advantages the JUA grants AT&T over other
telecom providers®. Additionally, its bargaining position in 1975 allowed AT&T to
negotiate a better objective percentage ownership than the other ILECs in FPL’s territory,
i.e., 47.4% for AT&T vs. 50% for the other ILECs.

See Exhibit B, Letter from AT&T’s negotiating representative announcing to AT&T’s
operational employees its success in negotiating the joint use agreement with FPL, which
stated as follows.

The principle of space usage recognition has been accepted by FP&L. The rental
rate is based on percentage ownership reflecting space allocations of 47.4% for
the Telephone Company and 52.6% for the Power Company, rather than the old
reciprocal rate. [emphasis added].

Not only does this demonstrate that the ratio is what AT&T was seeking, but that AT&T
had negotiating power. It should be noted that AT&T has never since requested to
renegotiate the joint use agreement (nor the rate formula contained within the JUA).
Additionally, FPL has sought several times to purchase all of AT&T’s poles (with FPL
attached) while being open to a renegotiation that would place AT&T in the same or similar
position as other telecom providers. These discussions were not productive, as AT&T
appeared uninterested in selling its poles to FPL.

The benefits associated with AT&T’s bargaining power cannot be quantified
comprehensively, but one quantifiable element is the savings associated with the ownership
percentage negotiated by AT&T. AT&T is the only ILEC attached to FPL poles that was
able to negotiate a 47.4% / 52.6% ratio of pole cost responsibility. That resulted in nearly
B s2vings from 2014 - 2018 (see below) for AT&T that their ILEC cohorts were

unable to achieve.

4 Telecom provider(s) as referred throughout this declaration refers to both telecommunication service providers
(sometimes referred to as CLECs) and CATV companies, unless specified otherwise.

3
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2014 2015 2016 2017 2018 Total

AT&T
attached to
FPL Wood
FPL attached
to AT&T
Wood

Total AT&T
savings | P | [ |

9. Guaranteed Access. AT&T was granted guaranteed access rights under the JUA, until
AT&T’s actions of non-payment for well over a year necessitated that FPL terminate
AT&T’s right to attach to FPL’s poles.’ . FPL is not required to provide AT&T access
voluntarily to its pole infrastructure. The JUA requires FPL to design and construct its
utility pole network in the overlapping AT&T service territory with poles tall and strong
enough to accommodate four feet of space for AT&T, which was available to AT&T for
the present as well as the future. No other telecom provider is granted this windfall. In this
regard, the JUA states as follows:

“Section 4.2 Whenever either party hereto is about to erect new poles within the
territory covered by this Agreement, either as a new pole line, an extension of an
existing pole line, or as the reconstruction of an existing pole line being jointly used
hereunder, such party shall immediately notify the other party hereto prior to
completion of engineering plans for such erection in order that any necessary joint
planning may be coordinated and so that compliance may be had with the
provisions of Section 4.3 and 4.4 of this Article IV.”

What this equates to is, at FPL’s cost, FPL is required to set joint use poles that are 10 feet
taller than it needs to serve its electric customers (i.e., 4 feet for AT&T + 3°4” for
communication space and an additional 1 foot of pole burial space. The 8’4" additional
space translates to 10 feet as poles are procured in 5 foot increments.

The additional cost® of installing a ten foot taller typical wood joint use pole is-
or 41% more than the cost of a pole FPL needs to solely serve its electric customers. This
excludes consideration of the cost of thousands of concrete poles FPL has set to
accommodate AT&T as a result of its more stringent wind load requirements associated
with FPL’s FPSC-approved hardening construction standards. Florida is a fast-growing
state and AT&T is installing approximately 3,000 new attachments per year, which means
FPL is spending more than ‘per year to accommodate AT&T and the

> On March 25, 2019, FPL exercised its rights under the 1975 JUA to both (a) terminate AT&T’s pole attachment
rights as to its existing attachments for non-payment; and (b) terminate the 1975 JUA as it applies to any future
obligation of either party as to additional poles, effective August 25, 2019. As of March 25, 2019, FPL’s

invoice to AT&T for the 2017 calendar year was 355 days past due. Also, FPL's _
invoice to AT&T for the 2018 calendar year was 22 days past due.
® Exhibit C
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communication worker safety space. That means FPL has spent over | N N (in
todays’ dollars) to accommodate AT&T’s attachments (_}
Without proper compensation, FPL will have to reevaluate the benefits of all joint use
agreements, and, in particular, whether it should continue to design and invest in a network
of poles that are more expensive than it needs for its own purposes. Of course, if FPL were
to install poles 10’ shorter, it would not only impact AT&T but the entire
communication/CATV industry, as well as broadband deployment, as communication
space currently available on joint use poles would disappear.

Capacity Expansion and Make-Ready Avoidance for First Time Attachments. By
having poles built to accommodate AT&T’s attachments, AT&T has a distinct advantage
over other telecom providers. While in many instances AT&T’s alleged rivals can use® any
available space on an existing joint use pole, not all poles are built for joint use and not all
joint use poles have available space for an additional attachment.

Capacity Expansion — There are instances where an FPL pole has reached capacity on pole
height or strength or where FPL will not expand capacity for other telecom providers. FPL
is, of course, not legally required to expand capacity. Other telecom providers are required
to find an alternative, such as choosing a different pole line route requiring additional cable,
equipment and more pole attachment fees or undergrounding their facilities. For AT&T,
however, FPL contractually expands capacity.

Make-Ready Avoidance — AT&T avoids make-ready under the JUA by having a pole line
built to suit - without contribution. If FPL built a pole line for only its own needs, not only
1 FPL -per each pole installed, but it would cost AT&T approximately
Wto replace the existing wood pole with a wood pole that could accommodate
communication space as well as a communication worker safety space. If the wind loadin
required a concrete pole or was inaccessible, that cost could increase to as much as i
per pole or more. With AT&T attaching to 3,000 new poles per year, that would be a major

increase to its new construction expense and also would place its time-to market in line
with other telecom providers.

The make ready per pole cost other telecom providers have paid to attach to FPL joint use
poles presents a reasonable estimate of the make ready per pole cost AT&T avoids. The
make ready costs displayed below include cable and conductor rearrangement as well as
pole change-outs. Many telecom providers will look for other alternatives (e.g.
underground their facilities) if they have to pay to change out a pole. Other providers, even

7420,914 is the forecasted attachments used for billing at the end of 2018. Section 10.9 of the JUA requires that
“each party, acting in cooperation with the other, shall have ascertained and tabulated the total number of poles in
use, or specifically reserved for use, by each party as Licensee.” Since the 1980’s FPL and AT&T have shared a
forecasting model that predicts the number of attachments made by each party using the joint use surveys as a base
and calculates new attachments predicted by the model using a historical escalation. Any error in the forecast is
trued up through future billing in accordance with Section 10.10 of the JUA. The number provided in the Robert
Murphy declaration was based on the actual number of attachments at the time the survey went through that area.
8 FCC 96-325, at 1170.

9 Exhibit D.
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with the benefit of having a communication space and communication worker safety space
already in place, have paid the following to access FPL poles.

2014 2015 2016 2017 2018

Make-
Ready
cost paid
by other
telecom
providers
Poles
Cost per
pole

11. Guaranteed Free Make-Ready for Mature Joint Use Poles already having AT&T
Attachments. Under FCC order'®, FPL is not permitted to reserve four feet of space on
each FPL pole for AT&T’s use. Therefore, after AT&T has already made its first
attachment, FPL cannot deny access to attachers requesting to attach in the remaining
amount of AT&T’s reserved space. To be compliant with the JUA, FPL is required to make
that remaining space available on mature poles if AT&T were to need it in the future.

Section 14.5 Third party space requirements must be accommodated without
permanent encroachment into the standard space allocation of the Licensee;
therefore, neither party hereto shall, as Owner, lease to any third party, space on
a joint use pole within the allotted standard space of the Licensee without adequate
provision for subsequent use of such standard space by Licensee without cost to the
Licensee."!

Since the FCC rules do not allow FPL to lease the space temporarily (subject to be returned
to AT&T)'?, FPL would be contractually required to expand capacity at FPL’s customers’
expense if AT&T should need that four feet of space as long as that pole remains a joint
use pole.

Over the next 10 years, each wireless provider is expected to install 500-1,000 5G nodes
in FPL’s service territory. It is foreseeable that AT&T could be installing 10,000 or more
5G nodes in FPL’s service territory.!> Considering AT&T owns approximately one third
of the AT&T/FPL joint use pole infrastructure in FPL’s service territory, AT&T could
require approximately 7,000 additional node locations from FPL. I[f AT&T should decide

10 FCC 96-325, at 1170.

1 )oint Use Agreement between FPL & AT&T.

12 FCC 96-325, at 1170.

13 Article describing AT&T installing 10,000 5G nodes in Dallas, TX,
https://www.dmagazine.com/frontburner/2019/01/the-city-has-to-decide-where-to-hide-10000-5g-nodes/
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to reclaim that 4’ of space to place those nodes on FPL joint use poles, FPL’s customers
would be required to pay for the capacity expansion.'*

Section 14.4 Each Owner reserves the right to use, or permit to be used by other
third parties, such attachments on poles owned by it which would not interfere with
the rights of the Licensee with respect to use of such poles.”’

Such an arrangement'® provides AT&T with unprecedented advantage over other telecom
providers. The JUA guarantees AT&T access to the node locations, or for any other
capacity expansion requirements that it needs at no cost to AT&T. Other telecom providers
would not only be required to pay for capacity expansion at each location, they are not
guaranteed FPL will grant capacity expansion. Additionally, AT&T could also reclaim that
four feet of space, at FPL’s expense, to place nodes to lease to other 5G providers at market
rates (or lease to their affiliate). Alternatively, instead of paying for make-ready on 3,000
of their own poles, AT&T could force FPL to expand capacity on all 10,000 of FPL’s poles.

Value of guaranteed access — Access for node locations can be quite expensive and can
include permitting, right-of-way acquisition, market rates, infrastructure construction,
individual negotiation for each node location. While I am unaware of what 5G carriers
budget/pay for access, at a minimum, it would include the cost of a monopole and right-
of-way permitting. At a cost of [Jjjper monopole, AT&T would be saving a minimum
of “fer 7,000 node locations. However, the actual value is much higher,
particularly if AT&T must negotiate each location individually.

Value of free make-ready — If FPL pays for the make-ready at 7,000 node locations to
accommodate AT&T’s guaranteed expansion of capacity, AT&T avoids make-ready that

other carriers are required to pay. should they be granted access. Other cell providers would
be required to paHtimes 10,000 node locations or _each.

Time-Value of money. AT&T pays its joint use fee annually in arrears (in March of the
year following), while other telecom providers pay pole attachment fees semi-annually in
advance (in June and December of the billing year). Using a discount rate that is
identified and approved by the FCC'¥, AT&T gets the advantage identified below. It
should be noted that since AT&T did not pay their invoice for 2017 and 2018 until July 1,
2019, as noted in the declaration of David T. Bromley, the financial advantage AT&T
had over other telecom providers is actually much higher than displayed in the table
below for those years.

14 This assumes that FPL is unsuccessful in the enforcement of the termination provision of the JUA which was
exercised by FPL on March 25, 2019.

1> Joint Use Agreement between FPL & AT&T.

18 |bid.
Y7 exhibit D.

18 See FCC 16-33 and 2016 FCC Matter of Connect America Fund, ETC Annual Reports and Certifications, and
Developing a Unified Intercarrier Compensation Regime - para 10. Also, these discount rates are set forth in the
chart found at paragraph 31 which AT&T uses as its rate of return.

4
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Payments Payment Terms of Other AT&T Advantage with
Telecom Providers Full Payment in Arrears
First Payment 5 Months Advance
Payment
Second Payment 6 Months Advance
Payment
Third Payment 1 Months Advance
Payment

Formula used to Calculate AT&T’s Time Value of Money Advantage :
(5/12 X Amount Due'® X Discount Rate?® X 15 months) + (6/12 X Amount Due X
Discount Rate X 9 months) + (1/12 X Amount Due X Discount Rate X 3 months)

2014 2015 2016 2017 2018

Savings
Poles
AT&T
Advantage
per pole ! '

13. Space Used. The JUA provides AT&T the lowest spot on joint use poles as well as four
feet of the lowest communication space on the pole. This allows AT&T to work in a safer
area of the pole, access poles more easily and avoid maintaining a fleet of expensive bucket
trucks with a greater reach. Also, AT&T is almost always the first to attach to a new joint
use pole. Typically, AT&T does not attach at the lowest possible point on the new joint use
pole (perhaps because AT&T has four feet of space). When FPL receives a request to attach
from an AT&T alleged competitor and the only available space on the pole is below the
AT&T attachment (this is quite common), FPL must forward the attachment request to
AT&T to have it either grant permission for their alleged competitor to attach below
AT&T’s attachment (assuming no code violations) or the attacher pays to have AT&T
relocate lower on the pole in order to make space for the alleged competitor’s attachment.
Keep in mind the JUA requires AT&T to be in the lowest position. AT&T’s alleged
competitors have expressed a concern that AT&T is not responsive to their requests. These
delays provide AT&T a value of time to market. While the FCC’s new one touch make-
ready process®! provides AT&T’s alleged competitors some potential relief from these
delays, other telecom providers are still required to pay additional construction fees by
moving AT&T to gain access.

14. A Lifetime of Free Make-ready. The JUA obligates the pole owner to operate and
maintain the joint use pole for the life of the joint use attachment unless the pole owner
abandons the pole. FPL’s wood joint use poles have an average life of 44 years. That means
when the FPL pole reaches end of life or when FPL is forced to relocate a joint use pole

® Amount Due is the amount AT&T owed for its attachments to FPL’s poles using the joint use rate.
20 Discount rate used is that shown in paragraph 31.
2EEC 18111
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(e.g., the Department of Transportation forces relocation of the pole for roadwork), FPL is
responsible for replacing/relocating the pole without contribution from AT&T. In
accordance with the JUA, the new replacement FPL pole must be built to accommodate
AT&T’s joint use attachments. AT&T’s alleged competitors do not have this same
advantage. They agree to reimburse FPL for the additional cost associated with
accommodating their facilities in connection with a pole replacement that is not caused or
requested by another party. While AT&T’s alleged competitors on the same pole as AT&T
may benefit from the free replacement associated with the JUA if AT&T is also attached
to the pole, they are required to reimburse FPL for the additional cost not required for
FPL’s needs if it is not a joint use pole. In today’s cost, that amounts to AT&T saving

per pole that other telecom providers are responsible for on non-joint use poles. While
AT&T is currently attached to approximately 421,000 FPL joint use poles, there are
approximately 400,000 poles that are non-joint-use poles, i.e., no ILEC attached. FPL must
replace about 3,000 poles each year because they have reached the end of their useful life.
AT&T is on about 1,000 of those poles receiving free make-ready. This saves AT&T about

I - ch year in avoided make-ready.

Permitting Requirement. Since FPL/AT&T joint use pole lines are designed to
accommodate AT&T, AT&T is not required to obtain advance approval through permits
to make attachments to FPL poles. In contrast, telecom carriers must follow FPL’s
attachment permit application process, in which they are charged a fee to compensate FPL
or FPL’s permit vendor for the permit review effort. This process, of course, requires
money and takes time — both of which AT&T avoids. Permit costs paid by other telecom
providers are mwith no make-ready and NN vith make-ready.
Additionally, any alleged competitors are subjected to a post-attachment inspection by FPL
or its designated contractor of each attachment to ensure compliance with the permit
application and are responsible for the costs associated with that inspection. Again, AT&T
avoids the follow-up inspection time/costs as a result of the JUA, which does not require
AT&T to do a post-attachment inspection (nor am [ aware of AT&T doing such inspections
beyond their normal inspection of their work, which is no different than other attachers
do).

Given that AT&T makes approximately 3,000 new attachments annually under the JUA, it
saves about in annual permit and post-attachment inspection costs (assuming
AT&T would require make-ready on all new attachments without a joint use agreement).

Ease of Access. FPL pole lines built to accommodate AT&T under the JUA require no
survey or engineering of clearance or structural impact from AT&T because FPL
incorporates these items into the installation design. Other telecom providers must use the
attachment permit application measurement worksheet to confirm that adequate clearances
exist for the installation of their attachments. In addition, the measurement worksheet is
used to prepare and submit a strength study for wind-loading, to ensure compliance with
FPL’s construction standards which are submitted to and approved by the FPSC and
specified in FPL’s Permit Application Process Manual. Telecom carriers must complete
and pay for the following:

a. Review FPL’s 209-page permit manual:

9
FPLO0010



o

@ mo e

g = e

o

©

£

@ e o o

PUBLIC VERSION

Obtain appropriate FPL maps and prepare licensee maps for submission;

Gather all required field notes, GPS addresses and photos (Note: Field notes must
precede permit submittal by no more than four months.);

Perform wind loading calculations;

Evaluate “Non-Make Ready”/” Make Ready” decisions;

Assemble permit package(s);

Submit permit package(s) (Note: Field notes must precede permit submittal by no
more than four months.);

Determine if FPL Make Ready is required,

Notify vendor to prepare work order design;

Await FPL permitting (City, County, FDOT);

Await FPL make-ready construction;

Request make-ready from other attachers;

. Await other attachers make-ready construction or do one-touch make-ready (Note:

one-touch make-ready was not required during the billing periods in question in
this proceeding);

Receive approval to attach to FPL poles;

Construct attachments (with signed copy of permit in field);

Obtain approval of post-attachment reviews (could involve satisfying post-
inspection failures);

Complete/submit Exhibit “B” — Notification of Attachment/Removal; and,

Submit appropriate drop pole and mid-span pole packages.;

The application package includes:

Payment for processing fee;

Prepare permit application, Exhibit “A”, request to attach;

Complete location identifiers with GPS address(es);

Pole & Mid-span Measurement Worksheet at each pole;

Wind load calculations for each pole;

Photos at each pole location;

Computer-generated licensee maps with route highlighted, affected pole(s)
numbered in sequence, and with span footages shown (sized 8.57 x 11 to 117 x
177);

Marked up highlighted route on 117 x 17” FPL maps;

Current permit number, assigned by attacher; and,

Estimated date for completing field work, which must be completed within four
months to avoid conflict with other attachers;

The permit application task requires several hours of preparation time per pole, field work
(including travel), office design work, and permit preparation work. One contractor charges
telecom providers lllper newly installed pole in preparing an application, inclusive of
time and the cost of supplies. Given that AT&T makes approximately 3,000 new
attachments annually, under the JUA, AT&T saves_in annual permit preparation
costs.

It could take an attacher one or two months of preparation time before they even get an

10
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application to FPL’s permit application vendor. From this point it could take another 45
days for the permit to be reviewed for approval or denial. An attacher may have invested
all this and after two months receive a denial, approval or request to change permit types
if the attacher made a mistake, e.g. non-make-ready to make-ready. If make-ready is
required, this could add another 90 to 115 days to prepare the pole per attaching entity that
has to move. If both AT&T and other telecom providers are after the same customers at
the same time, certainly, the JUA provides an advantage for AT&T. While it is difficult to
quantify this advantage, clearly, for AT&T it would include additional customers and
increased revenues/income.

17. Access to Rights-of-way and Easements Obtained by FPL. The JUA requires the pole
owner to obtain rights-of-way for the joint user, to the extent that they are able to obtain
those rights (another benefit of access negotiated by AT&T and granted under the JUA —
see paragraph 9). AT&T has benefitted from FPL obtaining those rights-of-way for AT&T.
In many cases, AT&T has been able to attach to FPL poles without notice to or permission
from the land owner. In some instances, FPL has obtained easements that include easement
rights for all carriers providing telecommunications services. However, private easements
obtained by FPL do not provide easement rights for CATV companies. Several types of
costs are incurred when obtaining private easements and public right of way. FPL estimates
about 20% to 30% of FPL’s facilities lie within easements obtained by FPL. Without the
JUA, AT&T would not benefit from the new easements on about 20% to 30% of the 3,000
new poles AT&T attaches to per year.

Estimated Private Easement Costs

Cost of the Land. — Obtainini an easement can cost about 60% of the property value. 60%

X 1/20?? of the property X (average property value) = roperty X 1 pole
per property X 3,000 poles annually X 25% =“Annually.

Cost of the Negotiator. — It would take a negotiator about two days per easement to prepare
and undergo an easement negotiation. 2days / 240 work days/yr Xipper

employee/yr. X 25% X 3,000 poles =/ R Annvally

Cost_of the Administration. — An administrator would be required to prepare the
documents, make copies, file with the appropriate agency and file within company
archives. 20% A&G Adder :-Annually

Cost of Recording. — Typical fees to record an easement arc|X 25% X 3,000 poles =
Annually

By FPL obtaining rights to allow AT&T to use FPL’s easements, AT&T saves
approximately I JEEEE annually. While some telecom carriers may also benefit from
some of these easements due to the easement language, CATV companies do not benefit
from the easements. Additionally, many telecom carriers have no idea these easements

22 A conservative estimate of the amount of a typical property used for an electric distribution easement is 1/20%
of the property, based on a ten foot strip in the front or rear.
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exist and place their facilities only in public rights of way. Without these easements AT&T
would have to either obtain their own easements atﬁannually or build their own
facilities in public rights of way.

Estimated Public Rights of Way Costs

The remaining poles are placed in governmental agency rights-of-way or utility easements

where an agency may charge up to per pole in permit fees. Most agencies do
not charge a permit fee for aerial attachments. Undergrounding cable would cost up to
oot.

Cost of Obtaining permits =l pole X 3,000 poles annually X 75% = -ear

Cost_of the Administration. — An administrator would be required to prepare the
documents, make copies, file with the appropriate agency and file within company archives
about a half of a day per permit = ¥ day / 240 work days/yr X[ X 75% X 3,000

poles / 10 poles /permit =|jAnnually

By obtaining riihts to attach to FPL poles in agency rights of way, AT&T saves

approximately annually in permit fees. Without the JUA, AT&T would have to
either obtain their own permits and build their own facilities. Placing their facilities
underground would be substantially more expensive.

Other JUA Advantages

The following items benefit AT&T over telecom and CATV carriers, although it is difficult
to attribute a specific dollar value:

No Unauthorized Attachments. The JUA provides AT&T with unfettered access to
FPL’s poles, thereby essentially eliminating the potential for an unauthorized attachment.
To my knowledge, AT&T has never been charged an unauthorized attachment fee. When
other attachers do not follow the application process, they are subject to unauthorized
attachment fees of [jper pole.

Direct vs. Indirect Make-Ready Fees. Where the JUA provides for the exchange of
payment for make-ready as described in Article IV, e.g. a taller and/or stronger than a
normal joint use pole is required, AT&T is only charged direct construction costs plus
overheads that are required for the work. Other attachers pay an allocation of all applicable
overheads for make-ready work, including, for example, administrative and general
expenses.

Flexibility. The JUA provides AT&T four feet of space on a joint use pole in which to
make its attachments. Standard practice and code compliance also provides AT&T the right
to the preferred spot on the pole — the lowest position — which ensures easy access and
quick construction methods. However, as previously mentioned, AT&T rarely occupies the
lowest possible attachment location which can present issues/delays for other telecom
providers. Although AT&T claims that attaching at the lowest points on the pole is a

12
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disadvantage, they have never asked FPL to attach anywhere else nor am I aware of any
alleged incidents where AT&T has replaced joint use poles due to accidents caused by the
properly placed position of their attachments.

21. Expansion of Capacity. The JUA requires FPL to change out a pole under several
circumstances to accommodate AT&T. FPL is not required to and, in certain situations,
has refused to change out a pole for other attachers.

22. Transfer of Ownership. The JUA provides AT&T the right to take ownership of an FPL-
owned pole being abandoned by FPL. Other telecom providers are required to remove their
facilities from a pole no longer used to provide electric service so FPL can remove the pole.
Those telecom providers must find other means to bring service to their customer.

23. Common_Pole Bond. FPL shares its common grounding pole-bond with AT&T as
required by the JUA. This may also meet the requirements of other telecom providers;
however, if additional bonding is required, the other telecom providers are required to
reimburse FPL for the necessary bond work.

24. Insurance. Under the JUA, liability is allocated based on responsibility. Other telecom
providers are required to indemnify FPL and carry insurance coverage listing FPL as an
additional insured. Other telecom providers must meet a more stringent insurance
requirement, which costs them more.

25. Increase in Stronger/Concrete Poles. In many cases, the addition of AT&T’s attachments
to an FPL pole adds significant load on the pole for design purposes. This is primarily
driven by the increase in pole height and the girth of the AT&T cable. Per the JUA, FPL 1s
required to accommodate an increase in capacity without a contribution in aid of
construction. With FPL’s FPSC approved construction standards, this additional load
requires FPL to set stronger concrete poles at FPL’s expense. The additional 1.5 attachment
rate AT&T pays for special poles under the JUA pales in comparison to the additional

PL incurs to install a new concrete pole.

26. Bond and Removal Fees. FPL requires AT&T’s alleged competitors to purchase a bond
(coverage from er attachment) to cover the cost of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>